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JOHN CHIPMAN GRAY 


OHN CHIPMAN GRAY, Royall Professor Emeritus, died at 
Boston on February 25, 1915. He was born at Brighton, July 14, 
1839, the son of Horace and Sarah Russell (Gardner) Gray, and 
after attending the Boston Latin School he graduated from Har- 
vard College in 1859 and from the Law School in 1861. He studied 
for a third year at the Law School, received his A.M. in 1862, and 
immediately enlisted in the army, remaining until the end of the 
war. During his service he was Second Lieutenant in the Forty- 
first Massachusetts Infantry and the Third Massachusetts Cavalry, 
aid to General Gordon, and Major and Judge Advocate General of 
United States Volunteers on the staffs of General Foster and Gen- 
eral Gillmore. 

After the war he came back to Boston and took up practice, 
forming a partnership with John C. Ropes, an old friend and class- 
mate in the Law School. Later, by the addition of William Caleb 
Loring (now Mr. Justice Loring of the Supreme Judicia! Court), the 
firm became Ropes, Gray and Loring; and at the time of Mr. 
Gray’s death it included, under the name of Ropes, Gray, Boyden 
and Perkins, eight of his former pupils, among them his son Roland, 
who graduated with distinction from College in 1895 and the Law » 
School in 1898. 

“He married in 1873 Anna Lyman Mason, a granddaughter of 
Jeremiah Mason.” 

His teaching work at the Law School began in 1869, before Dean 
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Langdell came from practice to the School. He was first appointed 
as lecturer, and this appointment was renewed in 1871 and again 
in 1872 and 1873. On March 18, 1875, he was made Story Pro- 
fessor of Law, and on November 12, 1883, Royall Professor of Law. 
He resigned on February 1, 1913, and became Royall Professor 
Emeritus. His term of service thus covered the whole develop- 
ment of the modern school, and every member of the present 
Faculty came under his instruction. He taught many subjects, — 
Bankruptcy and the Law of the Federal Courts, Conflict of Laws, 
Evidence, Constitutional Law, all branches of the law of Property, 
and Jurisprudence. 

“With Mr. Ropes he edited the American Law Review for 
several years beginning with its foundation in 1866.” There- 
after he published several treatises of distinguished excellence. 
The first edition of his “Restraints on the Alienation of Property” 
was published in 1883, the second in 1895. The “Rule against 
Perpetuities” had three editions, in 1886, 1906, and 1915. Each 
was carefully rewritten, the third during the last two years of 
Mr. Gray’s life. ‘The Nature and Sources of the Law,” embody- 
ing the substance of lectures delivered at Harvard and Columbia, 
was published in 1909. He also published two editions of his 
collected ‘Cases on Property’’ in six volumes, beside articles in 
magazines and other writings. 

His honors and responsibilities, public and private, were many. 
He was made Doctor of Laws by Yale in 1894, and Harvard in 
1895; he was President of the Harvard Alumni Association; and 
he was a Trustee of the Museum of Fine Arts and of many great 
public and private trusts. 

Mr. Gray’s life had many sides. Two especially concern the 
Law School, — his work as a writer and a teacher. 

His plans for writing were stated in a letter to a friend not long 
before his death, with characteristic modesty and grace of phrase: 


“Some fifty years ago I determined that I would do two things; first, 
write a book on the Rule against Perpetuities, which should be a model 
text-book; and secondly, write something on analytical jurisprudence; 
and I have had these objects in mind ever since. Of course, the cares of 
the world and the deceitfulness of riches and the lust of other things 
have choked the ‘word,’ but they have not entirely destroyed it. I may 
say that I have pursued at eve what I pursued at morn.” . 
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His idea of a “‘model text-book”’ may be gathered from the pre- 
face to the “Rule against Perpetuities:”. 


“Such a book should deal with the whole of its subject, its history, 
its relation to other parts of the law, its present condition, the general 
principles which have been evolved and the errors which have been 
eliminated in its development, and the defects which still mar its logical 
symmetry, or, what is of vastly greater moment, lessen its value as a 
guide to conduct.” 


This nice balance of different elements illustrates the sense of 
proportion which was so conspicuous in Mr. Gray. Writing when 
the spirit of the time gave a great scholar like him every excuse for 
overweighting the historical side, he valued his scholarship only as 
it could serve the needs of his felowmen. Adequate and illuminat- 
ing as was his historical matter, it was always subordinated to his 
main end. Especially he never lost sight of the importance of order 
and system. As he once said in defending an author whose power 
of analysis helped atone for the weakness of his history, ‘Though 
God did not have Gray’s Botany or Dana’s Mineralogy beside him 
when he made the world, and even though they are not the cloud- 
less mirror of the divine idea, yet they are useful to weak mortals.” 

Among the qualities which have given his work its place with 
the best law books in the language is his conciseness. Without 
making the attempt, it is hard to realize the skill needed to attain 
such lucidity and completeness in so small a compass. Any one 
can write a long book; short books like Mr. Gray’s mean the life- 
long toil of a master. He knew the truth in Stevenson’s exclama- 
tion: “‘There is but one art,— to omit. A man who knew how to 
omit would make an Iliad of a daily paper.” 

Another feature of his writings is what his half brother, Mr. 
Justice Gray, once called, in speaking of another, “that clearness 
of statement which was the result of clearness of apprehension.” 
This is well shown in his treatment of analytical jurisprudence, — 
a subject in which a writer’s head is so soon lost in the clouds that 
it is hard for him to keep his feet on the ground, much less follow 
a straight path and avoid the pitfalls of profitless logomachy and 
muddled abstraction. To Mr. Gray’s common sense and clean- 
cutting mind these dangers were only a challenge, and throughout 
“The Nature and Sources of the Law” he unfailingly puts his deep- 
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est thought to the test of reality. The illustrations from the camp, 
the field, or the dinner-table which light up its pages happily dis- 
tinguish it from other writings of its kind. 

A distinguished style, spoken or written, was the natural product 
of a mind with the power to master his amazing learning without 
letting it master him. The world’s best literature had become a 
part of him; and his reading seemed to include every time and 
every subject. Its range was little realized even by his friends. 
Those who knew how deeply read he was in theology might not 
suspect that exercises in the higher mathematics were a recreation 
of his summer holiday, or that the classics attracted him no less. 
I remember coming upon him one summer evening while he was 
entertaining his leisure with the Odyssey, and in answer to my 
questions I found that he was going through it for at least the third 
time. The classic training that enabled him to handle his Greek so 
lightly no doubt had much to do with the terse elegance of his 
diction; but it came also from the directness of his character. His 
hatred of sham or pretence in any form, his perfect lack of affecta- 
tion or pose, even to himself, combined with his bright intelligence 
to produce an intellectual honesty that matched the soundness of 
his moral fibre. Small wonder, then, in these days of labored epi- 
gram, of slovenly and self-conscious attempts at distinction made 
to order, how telling was his plain English, used for no purpose 
except to express exactly an exact thought. Rigidly as he avoided 
conscious ornament, he could not escape the allusions and classic 
turns of phrase which sprang of themselves from a soil so cultivated. 
The grace and power of his style, as well as his habit of thought, 
are well shown in the attack in the preface to the “ Restraints on 
Alienation” (second edition) upon doctrines offensive to his un- 
compromising sense of honesty. His discussion of teaching methods 
in 1 Yale Law Journal, 159, is another good specimen of his work. 

Such qualities as these were bound to tell in his teaching. The 
daily intimacy of the classroom, under a system which keeps the 
instructor under fire and exhibits him in action, leaves nothing un- 
revealed. Weakness of intellect or character becomes as evident as 
tricks of manner. By the same token contact with a fine legal mind 
seeking nothing but the truth was a legal education and something 
more. His scorn of pedantry, his freedom from the least touch of 
self-consciousness, brought moral as well as intellectual stimulus. 




















oe 








JOHN CHIPMAN .GRAY 543 


He treated his pupils as fellow-students, working with him on an 
equal footing to get at the truth. By so doing he brought before 
them most effectively the vastness of the law, and he made this very 
thought, so apt to discourage a beginner, a source of inspiration; 
for as the student had long since learned that Mr. Gray could stoop 
to no pose, he was excited by the sense of really helping his master. 
He had other special gifts, too, to help him as a teacher. He under- 
stood men,— no doubt because of his own direct and manly nature. 
And he had a wonderfully swift and smoothly working mind. 
Among the teacher’s pitfalls is the danger that after long reflection 
he can see the thing in only one way. His thought thus hardens 
into a rigid outline, and his very learning may increase his difficulty 
in dealing with a beginner who comes at the matter from an un- 
expected and unlawyerlike angle. The flexibility with which Mr. 
Gray met his questioner’s mind, his interest in doing so, the ease 
and directness with which he followed out a new line of reasoning 
to a fruitful conclusion, make him a unique figure in the memory 
of thousands of grateful pupils. And their indebtedness to him is 
manifold. One of them, at least, found in a few words of parting 
advice to the third-year class more help than in any other single 
experience in the Law School. 

Among all their memories of Mr. Gray the most grateful to his 
old students will be his affection for them. This was one of the 
great feelings of his life. Although he continued to practise while 
he taught (a thing made possible by what he described as his 
“very peculiar and very fortunate” relations with his partners, 
and his not less fortunate and peculiar mental gifts and methods 
of work), he always put the Law School first, and more than once 
thought of giving up practice for the same reasons which led him 
to decline the highest judicial office. The sign that told him it was 
time to give up teaching after more than forty years was that it 
was no longer a regret to reach the end of the teaching hour. What 
that hour had always meant before is best told in his farewell letter 
to his last class: ‘Property 3 has been a perpetual delight to me, 
never wearisome. I have always felt that on both sides it was 
not an attempt to show how much we knew, or how smart we 
were, but that we were fellow-students trying to get to the bottom 
of a difficult subject.” These were the words of one whose re- 
straints of conscience and temperament made it impossible to go in 








544 HARVARD LAW REVIEW 


expression a hair’s breadth beyond the line of his exact feeling; 
and they find in the hearts of his pupils the same response as did 
the dedication of his book “‘to his old pupils, whose affectionate 
regard has been to him a life-long blessing, from their grateful 
master.” 

Ezra Ripley Thayer. 


Dean Thayer’s sketch of Mr. Gray makes it unnecessary for me 
to put in writing much that would naturally come to my mind, 
for Gray’s learning, versatility, charm of manner, expression and 
character must have struck all with whom he came in contact as 
they have struck Dean Thayer. In adding a few words I can only 
hope by repetition and illustration to emphasize some of our col- 
league’s characteristics, not to change or even add much to what 
the Dean has said. 

When Gray died there passed from among us a man whose type 
has always been rare and is growing rarer. It is so difficult to 
achieve excellence even in one department that the old ideal of a 
rounded life and a broad intellectual outlook has been almost sur- 
rendered by men of serious purpose, as inconsistent with any plan 
for real accomplishment. Gray, however, found no inconsistency. 
He was at once a specialist in a narrow and difficult branch of the 
law, a lawyer in general practice, a man of affairs, a teacher, a 
writer, a well-read scholar in various fields with cultivated inter- 
ests in letters and art and a man of the world by no means averse 
to mingling in congenial society. 

I first met him in 1885, when I entered the Law School as a 
student, and the impression of his teaching is still fresh in my 
mind. He had in speaking, as in writing, the same excellent style, 
an easy, flowing, clear expression of his ideas, without preciosity 
or study for effect, yet by no means wanting in occasional verbal 
felicities. He taught in those years as he did thereafter, until the 
death of Professor Thayer in 1902, the Law of Property, — mainly 
Real Property. The topic seemed congenial to him and he made it 
interesting to the class. His courses were valued, and zealous prepa- 
ration made for them. The first edition of his treatise on ‘“Perpe- 
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tuities” was published while I was in the School and was received 
with much enthusiasm by the students. His little book on “Re- 
straints on Alienation” had already been published. 

When not teaching, most of the professors were withdrawn in the 
library stack, where students in those days did not much venture. 
Gray, however, sat at a large table in an alcove opening out of the 
students’ reading-room. This fact and his friendly and helpful 
ways made him much resorted to by the students. Though he was 
actively engaged in practice in Boston, he generally spent four 
days of each week at the School. Much of the time while he was 
there I suppose he was working on business of his office. His part- 
ners doubtless enabled him to specialize his own work, so that much 
of it could be done in Cambridge. 

An anecdote told me by a colleague relating to an incident, which 
occurred about this time, is worth preserving as showing Gray’s 
interest in his students and his ability to give in a few words the 
necessary help. 

One Christmas vacation a young student from the west, who 
was detained at the Law School during vacation because of his 
distance from home, was seeking to get an introduction to the 
Roman Law, though it was not a part of the school curriculum. 
With this in mind, he was reading Mackenzie’s book on the sub- 
ject. Gray, passing by, caught a glimpse of the title of the book, 
stopped and said simply, ‘‘Don’t read that.” The student replied, 
“What shall I read?” Gray inquired, ‘Do you read German?” 
and the student answering that he had some slight knowledge of 
the language, Gray went into the stack, secured a copy of Sohm’s 
“Institutes,” which had then recently appeared in German and had 
not been translated, set it down before the student, saying, “Read 
that,” and went about his work. These few words were instru- 
mental in giving a beginner a proper starting point for years of 
study of the Roman Law. 

When I became a member of the - faculty in 1890 I met Gray, 
of course, more frequently and on a somewhat different footing, 
but he was always the same. His common sense was so great that 
one did not always appreciate how uncommon it was. He was never 
wordy or vague, and though generally having a clear idea of his 
own ona matter in hand, was by no means inhospitable to the ideas 
of others. His methods of work were admirable. He seemed never 
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in a hurry, but always making steady progress with whatever he 
had before him. His wonderful physique enabled him to pursue 
successfully his varied activities. After he retired from teaching 
in 1913 he told me that until he had passed the age of seventy he 
never saw any occasion to change the habits of life which he had 
formed at thirty; that he had been able to work as he liked, eat 

° as he liked, smoke as he liked and go to bed only when he chose. A 
reasonable temperance doubtless guided him in these matters, but 
he certainly could and did frequently, if not habitually, work all 
day and read literature which was not generally of the lightest 
variety during a long evening. 

At the death of Professor Thayer in 1902, Gray, while retaining 
his advanced course on Property, dropped his other two courses and 
took up the subjects of Evidence and of Constitutional Law, which 
Thayer had made his own. This change from his own specialty to 
another man’s shows Gray’s persistent desire for a broad field of 
knowledge. He was past sixty at the time, an age when most men 
are content to remain in the grooves they have worn for themselves. 
It was especially remarkable, since Gray’s activities in Boston 
were increasing rather than diminishing. Ropes had died, and 
Loring had gone on the Supreme bench, and more heavy trusts 
had come into Gray’s hands. Another striking illustration of the 
same tireless search for knowledge is his attendance eight years 
later on a course in Roman Law given by a junior colleague, — the 
same man to whom Gray had recommended Sohm’s “ Institutes,” 
twenty years before. With all his activities, Gray carried out 
what he undertook. His judgment of his own capacity and possi- 
bilities was as sound as if he had been gauging another’s, and 
wide as was the orbit in which he moved, it was justly calculated. 

Shortly after Professor Thayer’s death, a portrait of him was 
presented to the Law School, and Gray received it on behalf of the 
School. In the course of the few remarks he made upon the occa- 
sion he spoke somewhat as follows: ‘There is an old saying that 
‘manners makyth man,’ and I have always thought that Profes- 
sor Thayer had the best manners of any man I have ever known. 
He would have been at his ease if sitting at table between the 
Pope of Rome and the Czar of all the Russias, and he was equally 
at his ease in talking with the shyest of young men without con- 
descension and without strained familiarity.” 
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What Gray truly and gracefully said of his colleague might 
equally well have been said of himself. His simple, direct, and 
kindly manner was the same to everybody, and the form and sub- 
stance of his speech was fit for any company. His large tolerance 
~ also makes his added words of Thayer applicable to himself. 


“He was the best type of a New Englander, without the creaking of 
the joints that sometimes marks and mars that estimable personage. 
It has been said that the difference between a good Bostonian and a 
good Philadelphian is that the Bostonian thinks everything wrong that 
is not right, and the Philadelphian thinks everything right that is 
not wrong. In this matter, Mr. Thayer was of the Philadelphian 
school.” 


Though his success in the world of affairs, great as it was, might 
undoubtedly have been vastly increased had he given his whole 
time to practical matters, he never seems to have even considered 
surrendering his professorship. In the last conversation I had 
with him he said: ‘I cannot imagine any more delightful work 
than teaching intelligent young men things which you know and 
which they do not know but desire to know.” 

Early in the year 1913 he had a sharp illness, and never regained 
his physical strength, though his mind remained clear and active till 
the end. To many men who have enjoyed robust health and great 
capacity for work the sudden deprivation of these accustomed bless- 
ings comes with such crushing force as to be almost insupportable. 
Gray, however, showed the same calm philosophy which was 
characteristic of him throughout his life. To one who ventured a 
few words of sympathy for his lessened activity, he replied merely, 
“Tt is wonderful how the back accommodates itself to the burden.” 

The last time I saw him was but a few weeks before his death. 
He had then for months been unable to get about much, and except 
for a drive on pleasant days was mostly confined to his room. 
His manner, however, was the same as ever, his intellectual inter- 
ests as keen; he was planning a little further revision of his lectures 
on Jurisprudence. He said nothing of his disabilities, nor betrayed 
by manner or expression that his lot had become a hard one. The 
courage he showed in the Civil War half a century before did not 
desert him. 

Samuel Williston. 
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A typical man of law, on whose face wisdom, judgment, probity 
were joined with good sense, coolness and logical precision; this 
was Gray as we saw him first in the professor’s chair, and we never 
needed to revise this impression. The qualities that further ac- 
quaintance showed us were the qualities of the man, — courtesy, 
kindliness, wit, consideration for others. 

In those days, when Austin Hall was still very new, Gray had 
not yet accepted the study of cases as the basis of instruction. 
He gave out weekly a list of authorities to be consulted, and then 
in class lectured to us with a clearness, precision, and perfection 
of form that was all his own. His mind was well adapted to teach- 
ing law in this way: his sense of form and proportion, his skill in 
exposition, his certainty of using just the right word, made even 
Formedon in Reverter and the Statute of Uses as interesting as Ash- 
well’s case or the “last clear chance.” During the first ten min- 
utes of a lecture he was in the habit of giving a summary of the 
preceding lecture, and these summaries were far from the least 
instructive parts of his lectures. It is hard to see how his method 
of instruction could have been improved by the use of a case 
book, though he himself was already coming to believé that the 
use of a case book was the only satisfactory method of study from 
the student’s point of view. A few years later he prepared his own 
series of books, and he became one of the most vigorous and effec- 
tive defenders of Langdell’s system of instruction. 

Probably his most striking characteristic as a lawyer and teacher 
of law was the authority with which he spoke. It never occurred 
to any of his students that there could be a doubt about his 
conclusions. His partner Ropes is reported to have said that 
“John Gray’s mind is a logical machine; you put your facts in the 
hopper and the correct legal conclusion will come out.” In his 
latter days, at least, more than one court of supreme jurisdiction 
seemed to hang upon his words with the same sense of conviction 
as if it had been his class in Property. His counsel was sought in 
all sorts of affairs. Testators and clergy accused of heresy, cotton 
mills and colleges, millionaires and poor widows in trouble, came 
to him for advice, and his opinion seldom proved wrong. It used 
to be said of his “Restraints on Alienation” that Gray lost a case 
and wrote a book to prove that the court erred. He perhaps lost 
other cases; sed quaere. 
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The exact precision of his mental processes was illustrated in 
his lectures. Year after year he began and ended in precisely the 
same place. One mark in his case book served to mark the stop- 
ping place of each lecture, though he used the book for fifteen 
years. He lectured for two years, in the early seventies, on the 
Conflict of Laws. The manuscript of his lectures, written in his 
neat fine handwriting and tied with a blue ribbon, was marked at 
the end of each day’s work, and the marks for the two years were 
the same. 

He never seemed to us very young, and he never seemed to grow 
old. He lived to be the connecting link between the older faculty 
and the younger. The beginning of his service antedated by more 
than a score of years that of any of his colleagues. He had been 
the teacher of us all. Yet he had no characteristic of the last leaf. 
Though his voice was weaker, and his step had begun to halt, he 
was as wise and intellectually as virile in the last year of his serv- 
ice as in his first. As Dean Thayer has elsewhere called him, in 
noble phrase, he was “a rock of trust.” 

The characteristic of him that most clings in the memory, after 
all, is virility, — power of mind, power of body, power of character. 
There were giants in his generation; and about each of his quali- 
ties there was something immensely human. He was a man, and 
his like, take him for all in all, we shall never see. 


Joseph H. Beale. 
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CONTRACTUAL LIMITATION OF LIABILITY FOR 
NEGLIGENCE 


Be method of growth of the common law, by which its differ- 
ent branches are evolved somewhat independently, and with 
no specific relation to other branches, does not invite discussion of 
abstract questions which may have a like bearing in two or more 
of these independent branches. But the common-law method of 
reasoning by analogy and the practice of seeking assistance in 
the solution of questions pertaining to one branch of the law by 
adopting reasoning which has been applied in the solution of ques- 
tions more or less similar in other branches, justify the ultimate 
search for a guiding principle not peculiar to any one legal divi- 
sion when analogous considerations have been taken into account 
in different divisions for the solution of somewhat similar ques- 
tions. It may be that in course of time a large number of principles 
recognized as common in different divisions of the law will thus be 
differentiated from the mass of the aggregate law to form the frame- 
work for a statement of its ruling principles. Such an aggregation 
of abstract principles subjected to some formal arrangement might 
be given the rather pretentious title of general “jurisprudence,” — 
pretentious for the reason that in fact it would furnish a reliable 
guide for the solution of but few of the actual controversies which 
would be presented to the courts for decision. Such a possibility 
hardly justifies the hope that the body of the law can ever be re- 
duced to a strictly scientific arrangement, for such arrangement is 
constantly being interfered with by change in the relative potency 
of the forces which are molding it. Perhaps not much more can be 
hoped for than that a somewhat wider generalization than that 
now deemed admissible may be resorted to in the solution of some 
of the problems involved in the adjudication of cases arising in 
particular branches of the law. 

It is scarcely imaginable that any Roman jurisconsult ever had 


_ propounded to him the question whether tort liability could be 


modified or affected by preceding contractual agreement; for a 
Roman jurisconsult would have been totally unable, from his point 
of view as to the nature and content of the law, to understand either 
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our present notions of tort liability or our current theories as to con- 
tractual obligations. Nevertheless the abstract question now pro- 
pounded is of a kind which might have interested a jurisconsult 
more deeply than it is likely to interest the student who for the 
time being is giving his specific attention to particular topics of our 
law. However this may be, the attempt to make a cross section 
through several legal shoots, so to speak, may prove interesting at 
least to the extent that some common pattern is discoverable. 

It is as impossible as it is undesirable to reason about such a 
question without starting with the particular conclusions reached 
in deciding groups of cases which must be relied on as to the 
logical antecedents of the generalizations which are to be made, 
for it is characteristic of legal reasoning that it necessarily involves 
an exercise of judgment as to the weight to be given to counter- 
vailing analogies. The aggregate judgment of many minds dealing 
with similar questions with the common object of reaching the best 
attainable result will unconsciously be influenced by sociological 
considerations, and thus the law will adapt itself in form and sub- 
stance to the conceptions of right and justice which prevail in the 
social organization of which it is the natural product. This un- 
conscious adaptation through natural growth will probably be 
more effectual in the long run in keeping the law subservient to 
the fundamental needs of the social organization than any con- 
scious attempt to readjust it to meet the particular emergencies 
real or imaginary which any rapid change in social conditions may 
seem to demand. At any rate there is always the possibility of 
resort to specific legislation to adapt it more rapidly to such changes 
of condition. Experience, however, seems to indicate that legis- 
lation is an awkward tool in that it lacks the valuable feature of 
aggregate judgment based on many specific instances which is of 
great weight in the process of reasoning by countervailing analogies. 

The branch of the law furnishing the aptest material for the 
construction of an abstract rule as to validity of contractual lim- 
itations of liability for negligence is that of carriers of goods and 
passengers. The treatment together of carriage of goods and 
carriage of passengers, the one involving a bailment, the other 
constituting a portion of the personal services which one man may 
undertake to render to another, finds its justification only in the 
fact of a common conception of public calling,—a conception in it- 
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self due wholly to sociological considerations and, as applied in the 
law, rather anomalous. But the common-calling feature has so 
potently affected the particular conclusions reached within the 
scope of this branch of the law that it may well be found to furnish 
the explanation of many distinctions which would otherwise seem 
artificial. 

A rule peculiar to our system of law as distinct from the civil 
law in relation to the carriage of goods, that the public carrier is 
absolutely liable for all loss not due to an act of God or the public 
enemy (as the rule somewhat crudely was stated when first formu- 
lated), naturally gave rise almost at once to the practical question 
whether the common carrier undertaking to discharge his public 
functions in a particular case might nevertheless by agreement with 
the shipper be relieved in some measure from this extraordinary 
liability. And at first no reason seemed to suggest itself why the 
parties to the transaction might not by an agreement fairly entered 
into affect the measure of the common carrier’s responsibility. The 
difficulty encountered in particular cases was to determine what con- 
stituted an agreement that in the particular case the liability of the 
carrier should be less than that otherwise fixed: by the rule of law. 

In the English courts various considerations resulted in the 
general acceptance of the conclusion that by reasonable notice the 
carrier might thus limit his liability, although there was a con- 
tinuing protest against the lessening of a responsibility which it 
was insisted had originally been recognized on broad reasons of 
public policy dictated by the nature of the relation which the public 
carrier has assumed towards society.!_ The English courts in giv- 
ing consideration to the argument that the carrier was misled by 
the shipper who, failing to respond to the requirements of a notice 
calling upon him to state any exceptional value of the package, had 
practically committed a fraud upon the carrier which should deprive 
him of any redress, were nevertheless already disturbed by the 
practical consequence that in recognizing the exemption from lia- 
bility by the giving of notice, they were enabling the carrier to 
practically exempt himself from liability even for negligence where 
the shipper chose for reasons sufficient for himself to omit a decla- 
ration of exceptional value. But they seem to have contented 





1 Harris v. Packwood, 3 Taunt. 264 (1810); Sleat v. Fagg, 5 B. & Ald. 342 (1822); 
Batson v. Donovan, 4 B. & Ald. 21 (1820); Riley v. Horne, 5 Bing. 217 (1828). 
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themselves with the exclusion from the benefit of their rule of a 
carrier which had been guilty of gross negligence or misfeasance 
occasioning the loss, and the holding of such carrier liable for the 
entire value of the package notwithstanding the failure of the 
shipper in response to the requirements of a reasonable notice to 
disclose such value to the carrier.” 

The English courts had assumed in their decisions as to the effect 
of notice, that the parties to a contract for transportation were at 
liberty to enter into an agreement as to the extent of the carrier’s 
liability, made by the carrier specially accepting the goods for 
transportation on conditions different from those imposed by law 
in the absence of agreement, and they had assumed that the shipper 
in effect assented to terms of shipment stated by the carrier of which 
he had reasonable notice if he tendered his goods for shipment 
without objection to such stipulations; and this was the assumption 
of the English courts which was first dissented from in the Ameri- 
can courts to which similar questions were submitted. It is to be 
borne in mind in explanation of the readiness with which the 
American courts reéxamined the whole question of the validity 
of limitations on carrier’s liability that these questions had not 
arisen in England, or at any rate had not reached any definite 
solution there until after Independence, so that the conclusions of 
the English courts had no such antiquity as to justify their being 
regarded as a part of the common law accepted in this country.’ 
The public-service feature of the carrier’s business had become more 
prominent by reason of the introduction of transportation by 
vehicles operated by steam power resulting in an enormous extension 
of such business and its concentration in the hands of corporations 
by whom the general introduction of limitation of liability by notice 
had been resorted to. It was not unreasonable, therefore, that in 
the face of these changed conditions the American courts should 
reach the conclusion that no mere general notice should be assumed 
to have been assented to by the shipper as against his right to have 
his goods carried in accordance with the common-law rule of the 
carrier’s extraordinary liability.‘ 





2 Sleat v. Fagg, 5 B. & Ald. 342 (1822). 

’ Fish v. Chapman, 2 Kelly (Ga.) 349 (1847). 

‘ Hollister v. Nowlen, 19 Wend. (N. Y.) 234 (1838); Moses v. Boston & Maine R. 
Co., 24 N. H. 71 (1851); Jones v. Voorhees, 10 Oh. St. 145 (1840). 
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But in connection with the question as to the policy of permitting 
a carrier to limit his liability by notice, even though brought home 
to the shipper before shipment had been made, arose at once the 
further question whether limitation of the strict rule of common-law 
liability was not against public policy and therefore invalid; for 
the recognition in England of special acceptances had been un- 
questioned, although there had been a constant difference of opinion 
among the judges as to the soundness of the rule permitting limi- 
tation by notice; and here again there was a substantial repudia- 
tion in America of the views of the English courts, it being insisted 
that as the strict liability of the carrier was a rule of public policy, a 
contract limiting it was against public policy. This was the broad 
position taken by the Supreme Court of New York in Gould v. Hiil® 
and in early cases in Pennsylvania.’ On the other hand there was 
a strong inclination to hold that the shipper was competent to make 
any arrangement he saw fit as to the extent of the liability assumed 
by the carrier with the suggestion that no question of public policy 
was involved in the making of such a contract.’ According to this 
view the shipper might, if he saw fit, by contract relieve the carrier 
of the obligation of his public calling and treat him as a private car- 
rier. This line of argument was sufficiently persuasive to induce 
the Supreme Court of New York to abandon its first announcement 
in Gould v. Hill, supra, and to sustain contracts by which the car- 
rier was relieved from liability for loss by fire,® or even apparently 
relieving the carrier from liability by a stipulation that the ship- 
ment should be at the owner’s risk;!° and the Court of Appeals of 
New York sustained the validity of such a contract exempting the 
carrier from all liability save for negligence.” 

Without citing the innumerable cases constituting the great 
preponderance of authority in this country, in which it is held that 
a contract limiting the carrier’s liability is not valid if it relieves 
him from the consequences of negligence, it is interesting to note 
a peculiar doctrine arrived at in New York, and perhaps not 





5 2 Hill (N. Y.) 623 (1842). 

6 Beckman »v. Shouse, 5 Rawle (Pa.) 179 (1835). 

7 New Jersey Steam Nav. Co. ». Merchants’ Bank, 6 How. (U. S.) 344 (1848). 
8 Kimball v. Rutland & Burlington R. Co., 26 Vt. 247 (1854). 

® Parsons v. Monteath, 13 Barb. (N. Y.) 353 (1851). 

10 Moore v. Evans, 14 Barb. (N. Y.) 524 (1852). 

1 Dorr v. New Jersey Steam Nav. Co., 11 N. Y. 485 (1854). 
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elsewhere, that the public policy which vitiates the limitation of 
liability for negligence does not extend far enough to defeat a 
contract limiting the carrier’s liability for negligence of servants.” 
No explanation of this curious rule of public policy seems imagi- 
nable save that of survival of some unconscious, or at any rate un- 
expressed, conception of limitation of bailment liability by which 
the bailee had freed himself from any other duty than that of pro- 
curing a service to be performed by someone else; for plainly a 
bailee, as distinct from one undertaking to procure service for 
another, must under every principle of policy be chargeable for 
the faults of his servant, and unless he may contract against his 
own negligence he cannot contract against that of servants en- 
gaged for him in the performance of the duty undertaken, whatever 
it may be. 

Another anomaly creeping into the law as to limitation of car- 
rier’s liability was that of a distinction between negligence for 
which it was assumed the carrier might be relieved by contract, 
and some kind of fault or misfeasance called gross negligence from 
which a contract exemption would afford him no protection.” 
The difficulty of distinguishing between gross negligence or wilful- 
ness on the part of the carrier or a servant from the consequences 


of which the carrier cannot be relieved by contract, and that 
ordinary negligence which Illinois, like New York, assumes to be 





12 Mynard »v. Syracuse, etc. R. Co., 71 N. Y. 180 (1877); Bissell ». New York Cent. 
R. Co., 25 N. Y. 442 (1862). But this rule, although sanctioned by a long line of cases 
in which it had been more often assumed or distinguished than directly applied, was 
questioned as to its soundness in Nicholas v. New York Cent. & H. R. R. Co., 89 N. Y. 
370, 373 (1882), in which it is said that “a contract exempting a bailee for hire from 
the obligation of care on his part, in respect to the goods in his custody, is, to say the 
least, unreasonable, and, while the law does not go to the extent of making it void on 
that ground, yet the qualification that to have that effect it must be plainly and dis- 
tinctly expressed, so that it cannot be misunderstood by the shipper, is so obviously 
just, in view of the methods of business, and the want of knowledge of the force and 
construction of contracts on the part of the great mass of persons dealing with the 
transportation lines of the country, that it ought not to be relaxed.” 

8 Chicago & N. W. Ry. Co. v. Chapman, 133 Ill. 96, 24 N. E. 417 (1890). The 
rule thus recognized was originally stated in Illinois in this language: “We think the 
rule a good one, as established in England and in this country, that railroad companies 
have a right to restrict their liability as common carriers, by such contracts as may be 
agreed upon specially, they still remaining liable for gross negligence or wilful misfeas- 
ance, against which good morals and public policy forbid that they should be permitted 
to stipulate.” TIlinois Cent. R. Co. ». Morrison, 19 Ill. 136, 141 (1857). 
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subject to contractual waiver is so difficult of statement that its 
reasonableness is from that fact seriously impugned. Something 
more evidently is meant than the gross negligence which consists 
in failure to exercise slight care where slight care only is required of 
the bailee under the classification which Lord Holt attempted so 
unsuccessfully, save for purposes of confusion, to import into the 
law of England from the civil law, and which Baron Rolfe was 
driven to describe as nothing but negligence “with the addition of a 
vituperative epithet.” * It would no doubt be safe to limit the 
gross negligence on the part of a servant, against which, according 
to the Illinois cases, the carrier cannot contract, to misfeasance or 
wilfulness, excluding mere inadvertence or inattention however 
great, save as wilfulness may be inferred therefrom as a matter 
of fact.® 

Another illustration drawn from carriers-of-goods cases of the 
difficulty arising in attempting to answer the question as to the va- 
lidity of contractual limitations of liability is furnished by the con- 
flict of authorities as to whether an agreed valuation is effectual 
to limit recovery for a loss by negligence. Leaving out of view the 
cases of fraudulent misrepresentation on the one hand in which the 
carrier has been misled into accepting for transportation articles of 
exceptional value which would not have been accepted as within the 
nature and scope of his business, or would have been accepted only 
with extra precautions for safety for which a higher charge would 
have been made if the nature of the contract had been understood; 
and also cases where the shipper has been given no real opportunity 
to have his goods transported otherwise than under a condition 
limiting his recovery in case of loss to a stipulated sum,!” — there 
is a really perplexing question as to the validity of a contract in 





4 Wilson v. Brett, 11 M. & W. 113, 115 (1843). 

46 No doubt the Illinois court assumed that it was stating the English rule, but a 
reference to the English cases indicates that in prohibiting limitation by notice of lia- 
bility for gross negligence the English courts meant merely to announce what is the 
almost universally recognized rule in this country, that as against gross negligence no 
notice of limitation of liability is effectual. Wyld v. Pickford, 8 M. & W. 443, 461 
(1841). This interpretation is put on the English cases by Judge Story in Tracy ». 
Wood, 3 Mas. (U. S.) 132 (1822). 

16 The typical case is that of a shipment of money concealed in a nail bag filled with 
hay. Gibbon v. Paynton, 4 Burr. 2298 (1769). 

17 McFadden ». Missouri Pac. Ry. Co., 92 Mo. 343, 4 S. W. 689 (1887). 
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which the rate of carriage is fixed in accordance with the risk as- 
sumed by the carrier; that is, a contract in which for the considera- 
tion of a lower rate the shipper agrees that the value for which the 
carrier shall be held liable is in fact less than the real value of the 
goods. If the loss is due to negligence, this contract is in effect a 
limitation of liability for negligence and considered from that point 
of view it ought to be invalid, and many courts have so held."® But 
the view approved by what is no doubt the greater weight of 
authority is that following the analogy of the fraud cases, the 
shipper is estopped, after putting a valuation on his goods which 
must necessarily affect the care which the carrier will exercise in 
their transportation, from claiming that they are of greater value 
than represented.!® On the theory of these cases the agreed 
valuation is not a contract against liability for negligence, although 
its effect is to exempt the carrier from liability for that cause be- 
yond the agreed valuation; therefore a state statute forbidding 
contractual limitation of carrier’s liability does not render invalid 
such an agreement.” But under the language of many state 
statutes prohibiting any contract affecting the carrier’s liability, 
it is plain that the agreed valuation stipulation is invalid; * hence 
the recent decisions of the Supreme Court of the United States 
giving to the Carmack Amendment the effect of nullifying all state 
statutes which restrict contractual limitations on the carrier’s 
liability so far as interstate commerce is concerned are of vital 
importance; for as to interstate commerce these cases sustain 
uniformly throughout the states, regardless of statutes, the validity 
of stipulations as to agreed valuation even as to negligence. 





18 United States Express Co. v. Backman, 28 Oh. St. 144 (1875); Black v. Goodrich 
Transp. Co., 55 Wis. 319, 13 N. W. 244 (1882); Moulton v. St. Paul, M. & M. Ry. Co., 
31 Minn. 85, 16 N. W. 497 (1883); Railway Co. ». Wynn, 88 Tenn. 320, 14 S. W. 311 
(1890); Georgia R. & B. Co. v. Keener, 93 Ga. 808, 21 S. E. 287 (1894); Everett »v. 
Railroad, 138 N. C. 68, 50 S. E. 557 (1905). 

19 Graves v. Lake Shore & M. S. R. Co., 137 Mass. 33 (1884); Hart v. Pennsylvania 
R. Co., 112 U. S. 331 (1884); Ballou »v. Earle, 17 R. I. 441, 22 Atl. 1113 (1891); 
Coupland ». Housatonic R. Co., 61 Conn. 531, 23 Atl. 870 (1892); Donlon v. Southern 
Pacific Co., 151 Cal. 763, 91 Pac. 603 (1907). 

20 Donlon v. Southern Pacific Co., 151 Cal. 763, 91 Pac. 603 (1907). 

1 Lucas v. Burlington, C. R. & N. Ry. Co., 112 Ia. 594, 84 N. W. 673 (1900); St. 
Louis & S. F. Ry. Co. v. Sherlock, 59 Kan. 23, 51 Pac. 899 (1898). 

Adams Express Co. v. Croninger, 226 U. S. 491 (1913); Missouri, Kan. & Tex. 
R. Co. v. Harriman, 227 U. S. 657 (1913); Boston & Maine R. Co. v. Hooker, 233 
U. S. 97 (1914); Atchison, T. & S. F. R. Co. v. Robinson, 233 U. S. 173 (1914). 
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In the attempt to ascertain the considerations of public policy 
relied upon in reaching a conclusion one way or the other in carriers- 
of-goods cases as to whether negligence not amounting to wilfulness 
or misconduct as a basis of liability may be waived by contract, 
it is easy to see that substantially two views have been entertained 
which are inconsistent. In accordance with one view, the common 
carrier may by contract reduce his liability to that of ordinary 
bailee, but even as ordinary bailee such limitation of liability does 
not relieve him as against negligence; while the other view finds 
it to be contrary to public policy to allow the common carrier who 
is in a situation of advantage with reference to his individual cus- 
tomer to avail himself of that advantage by making any contract 
for a relief from his common-law obligations. Considering this 
diversity of view only from the standpoint of carrier law, it must 
be admitted that the weight of authority is with the first, with the 
consequent result as bearing on the abstract question of limitation 
of liability for negligence in any bailment relation that such con- 
tract is against public policy. On the other hand, coming at the 
question from the viewpoint of general bailment obligation, the 
second solution would seem more reasonable, for the considerations 
of public policy in regard to the carrier only forbid his taking ad- 
vantage of the situation to impose on his customer a limitation to 
the latter’s disadvantage. This solution would not only be more 
satisfactory in simplifying the law of carrier’s liability which other- 
wise is in a state of inexplicable confusion, but also in suggesting 
a more consistent result in regard to bailee liability in general 
where no question of public service is involved; for as negligence is 
after all only the failure to exercise the care required under the 
circumstances of the transaction and nothing more, it ought 
in reason to be open to the parties entering into an ordinary bail- 
ment relation to determine for themselves what care is to be 
expected of the bailee, and there can be no plausible reason sug- 
gested why, if the bailee does not fall short of the care to be 
expected of him, he should be subjected to liability on the ground 
of negligence. 

Perhaps after all the question is one of definition rather than of 
substance. If the bailee is not negligent he is not liable, and what 
is usually spoken of as a contractual limitation of liability becomes 
only a question of contractual definition of duty. According to 
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this view, the question whether a bailee may by contract limit his 
liability for negligence would never arise. 

In cases relating to passenger-carrier’s liability, the validity of 
contracts exempting the carrier has been approached from a some- 
what different angle than in the cases relating to common carriers 
of goods, for although such carrier is engaged in a public calling 
he nevertheless is not subjected to any extraordinary liability on 
that account. It is said that he must exercise the highest degree 
of care and diligence which human foresight can suggest for the 
safety of the passenger; but this is said because he employs the 
dangerous agencies of vehicles propelled by steam or other motive 
power involving extraordinary danger. It is doubtful whether 
any well considered case is to be found in which the degree of care 
required is held to be greater on account of the business in which 
the carrier is engaged being public rather than private. 

As the liability of the carrier of passengers depends therefore 
solely on his negligence, the general question of the validity of 
contracts limiting liability for negligence seems to be squarely in 
issue in the passenger-carrier cases; but unfortunately there is here 
the same conflict in the decisions of the courts as has already ap- 
peared in cases relating to carriers of goods. The inclination seems 
to have been very strong to declare as a matter of public policy 
that no such contractual limitation is valid; and by the great 
preponderance of authority contractual limitation is repudiated 
wherever the carriage is in pursuance of an agreement or obliga- 
tion assumed for any consideration of mutual benefit, even though 
the carriage of the person may be only incidental to some other 
purpose. Thus in the drover’s-pass cases involving contracts by 
which live stock is transported with the privilege to. the shipper of 
sending someone on the train to accompany the stock, it is gener- 
ally held that notwithstanding stipulations in the contract to the 
contrary the carrier is liable for any injuries resulting to such per- 
son through the carrier’s negligence, the leading case being that of 
Railroad Co. v. Lockwood,” in the Supreme Court of the United 
States. On analogous reasoning it has often been held that con- 
tracts exempting the carrier from liability in the case of mail agents, 





% 17 Wall. (U.S.) 357 (1873.) Strong cases to the contrary are, however, numerous. 
For example, see Pennsylvania R. Co. v. Henderson, 51 Pa. St. 315 (1865), and Gallin 
v. London & N. W. R. Co., L. R. 10 Q. B. 212 (1875). 
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express messengers, and newsboys are invalid. But a fuller dis- 
cussion of cases of this character has resulted in a marked depart- 
ure from the broad generalization in the Lockwood Case on the 
theory that as the passenger carrier is under no obligation in pur- 
suance of his public calling to carry persons who pursue some 
business or occupation on the train, to whom transportation is 
merely incidental, a contract relieving the carrier from liability for 
injury to such persons, even through its own negligence or that of 
its servants, is valid; * and when the courts came finally to consider 
cases of absolutely gratuitous passage, that is, cases in which there 
was no consideration whatever to furnish an inducement to the 
carrier for transportation of a person who was allowed to ride as a 
mere privilege and not in consequence of any public-service obli- 
gation on the carrier’s part, the conclusion was reached by a great 
weight of authority that a stipulation relieving the carrier from any 
liability whatever (unless it might be for gross negligence amount- 
ing practically to wilful injury) was valid.* The Supreme Court 
of the United States approves this rule, qualifying its own asser- 
tion in the Lockwood Case against any contractual limitation of 
liability for negligence.”’ 

If, then, there is any general rule to be deduced from the passen- 
ger cases it is that the public-service consideration alone prevents 
contractual limitation of liability for negligence. 





% Jones v. St. Louis S. W. Ry. Co., 125 Mo. 666, 28 S. W. 883 (1894); Shannon’s 
Adm’r ». Chesapeake & O. R. Co., 104 Va. 645, 52 S. E. 376 (1905); Davis ». Chesa- 
peake & O. R. Co., 29 Ky. L. R. us,0n. W. 339 (1906). 

% Griswold v. New York & N. E. R. Co., 53 Conn. 371 (1885); Bates ». Old Colony 
R. Co., 147 Mass. 255, 17 N. E. 633 (1888); Hosmer v. Old Colony R. Co., 156 Mass. 
506, 31 N. E. 652 (1892); Rogers ». Kennebec Steamboat Co., 86 Me. 261, 29 Atl. 
1069 (1894); Blank v. Illinois Cent. R. Co., 182 Ill. 332, 55 N. E. 332 (1899); Russell v. 
Pittsburg, etc. Ry. Co., 157 Ind. 305, 61 N. E. 678 (1901). The Supreme Court of the 
United States has approved this rule in Baltimore, etc. R. Co. v. Voigt, 176 U.S. 498 
(1900). The Supreme Court of Illinois seems to have regarded the reasoning in these 
cases as sO persuasive that it has abandoned its exception of gross negligence from 
contractual limitation of liability. Chicago, R. I. & P. Ry. Co. ». Hamler, 215 Ill. 525, 
74. N. E. 705 (1905). But there are unqualified denials on the other hand of any va- 
lidity of a limitation of liability for negligence even in the case of a purely gratuitous 
passenger. See Jacobus 2. St. Paul & C. Ry. Co., 20 Minn. 125 (1873). 

% Quimby ». Boston & Maine R. Co., 150 Mass. 365, 23 N. E. 205 (1890); Annas 9. 
Milwaukee & N. R. Co., 67 Wis. 46, 30 N. W. 282 (1886); Muldoon ». Seattle City 
Ry. Co., 7 Wash. 528, 35 Pac. 422 (1893); Peterson v. Seattle Traction Co., 23 Wash. 
615, 63 Pac. 539 (1900). 

27 Northern Pacific R. Co. v. Adams, 192 U. S. 440 (1904). 
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Telegraph companies are engaged in a public calling, though the 
nature of such calling does not involve liability on their part save 
for negligence, and it may be assumed that cases relating to the 
validity of contractual limitation of liability on the part of such 
companies will throw some light on the general question of limita- 
tion of liability for negligence. But unfortunately the courts seem 
to have failed to make the distinction which is made in cases of 
carriers of goods between a limitation by mere notice or regulation 
or condition and a limitation by express contract. Perhaps no 
such distinction has been practicable in view of the general re- 
quirement of such companies that messages be written on a blank, 
prepared for the purpose, on which express stipulations limiting 
liability are printed, so that it has been difficult for the sender to 
comply with regulations as to the method in which the message 
shall be submitted for transmission, without at the same time 
impliedly agreeing to such conditions. It would be interesting to 
note what the rights of the sender would be if he refused to use the 
blank prepared for the purpose and insisted upon tendering a mes- 
sage for transmission without acquiescing in any conditions or lim- 
itations whatever. But a consideration of that question would be 
aside from the present inquiry as to the general tenor of the views 
of the courts relating to the validity of conditions of this character. 

The English courts readily accepted the analogy of the telegraph 
company to the common carrier of goods, although in the tele- 
graph business no liability is assumed beyond that of reasonable 
care, and held that by notice the company could relieve itself from 
any liability whatever unless an extra charge was paid for the re- 
peating of the message, this requirement being deemed a reason- 
able regulation where the negligence complained of was not gross 
or wilful; ** and although this case was apparently predicated on a 
statute regulating the business which by its terms authorized 
reasonable regulations, nevertheless the American courts first con- 
sidering the question of limitation of liability in such cases assumed 
this proposition to be sound as a matter of common law, repeating 
the exception as to fraud or gross negligence on the part of the 
company or its servants.”* But the right thus to contract against 





38 MacAndrew v. Electric Tel. Co., 17 C. B. 3 (1855). 
29 Ellis ». American Tel. Co., 13 Allen (Mass.) 226 (1866); Wheelock ». Postal Tel. 
Cable Co., 197 Mass. 119, 83 N. E. 313 (1908); Breese v. United States Tel. Co., 48 
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liability for negligence was first fundamentally contested in two 
cases in which the contractual limitation was predicated on a 
distinction between ordinary day messages sent subject to the 
established rate and night messages sent at one-half the regular 
rate, with the stipulation that no liability whatever was assumed 
in accepting the night message for transmission; and it was held in 
opinions traversing the whole field of attempted limitation that 
even under these conditions any contractual limitation involving 
release from liability for negligence was void as against public 
policy.*° In the many states in which the question first was pre- 
sented for decision after the issue was thus distinctly formed the 
weight of authority seems to be that any limitation of liability is 
void.** Other courts have contented themselves with holding that 
the requirement as to repetition does not relieve the company from 
liability for negligent mistakes such as would not have been avoided 
by repetition.” 

In nearly all the telegraph cases in which contractual limitation 
of liability is held to be invalid the public-service character of the 
business is emphasized and the conclusion, predicated on that 
ground, although in some of them it is said that conditions em- 
bodied in the blank which limit the company’s liability may be 
valid, but not to the extent of relieving it from liability for negli- 
. gence.* But what sort of a stipulation against liability would 





N. Y. 132 (1871); Western Union Tel. Co. v. Carew, 15 Mich. 525 (1867). This 
view was adopted by the Supreme Court of the United States. Primrose v. Western 
Union Tel. Co., 154 U. S. 1 (1894). 

30 True v. International Tel. Co., 60 Me. 9 (1872); Candee v. Western Union Tel. 
Co., 34 Wis. 471 (1874). In the Maine case there was a vigorous and able dissent 
by Chief Justice Appleton, but the opinion of the majority of the court in that case 
has been since adhered to. Bartlett ». Western Union Tel. Co., 62 Me. 209 (1873); 
Ayer v. Western Union Tel. Co., 79 Me. 493, 10 Atl. 495 (1887). 

81 Gillis ». Western Union Tel. Co., 61 Vt. 461, 17 Atl. 736 (1889); Telegraph Co. 
v. Griswold, 37 Oh. St. 301 (1881); Brown v. Postal Tel. Co., 111 N. C. 187, 16 S. E. 
179 (1892); Pepper v. Western Union Tel. Co., 87 Tenn. 554, 11 S. W. 783 (1889); 
Reed v. Western Union Tel. Co., 135 Mo. 661, 37 S. W. 904 (1896); Western Union 
Tel. Co. ». Short, 53 Ark. 434, 14S. W. 649 (1890). In the Missouri case the Supreme 
Court overrules its prior decision to the contrary in Wann v. Western Union Tel. Co., 
37 Mo. 472 (1866). 

® Brooks v. Western Union Tel. Co., 26 Utah 147, 72 Pac. 499 (1903); Barnes ». 
Western Union Tel. Co., 24 Nev. 125, 50 Pac. 438 (1897). 

%3 See, for example, Sweatland »v. Illinois & Miss. Tel. Co., 27 Ia. 433 (1869); Man- 
ville v. Western Union Tel. Co., 37 Ia. 214 (1873); True v. International Tel. Co., 60 
Me. 9 (1872). 
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be valid is not made clear; it is plain that a stipulation relieving 
the company from liability for misfortunes occurring without negli- 
gence in the use of the uncertain and still slightly understood forces 
of electricity would not be chargeable to the company even in the 
absence of such a condition. 

Quite pertinent to the present inquiry are suggestions of views 
in some of these telegraph cases to the effect that regardless of 
any question of public service an attempt to limit liability for 
negligence by antecedent contract must necessarily be nugatory.™ 
But it cannot be said that this broad reasoning is endorsed by any 
considerable number of these cases. 

The telegraph cases also throw some light, or perhaps it may 
better be said some additional obscurity, upon the distinction 
between negligence, which according to some of the cases may be 
contracted against, and the fraud, wilful misconduct, or gross 
negligence against which no antecedent agreement will be valid. 
In the Ohio case* it is suggested that gross negligence is perhaps 
equivalent to fraud or intentional wrong, and in the Vermont case * 
any attempted distinction between negligence and gross negligence 
is deprecated. In the English case *’ a mistake in transmission of 
a message to the master of a ship which sent him to a different 
place than the one designated in the message as written was thought 
not to constitute gross negligence, while in a Kansas case, apparently 
recognizing the validity of a contract relieving from liability for 
ordinary negligence, it was thought that three different and dis- 
tinct mistakes in the message as transmitted were sufficient to ° 
show gross negligence against which no limitation would be 
available.** 

In view of the enormous damage which may result to the sender 
from an apparently insignificant variation in the language of a 
message as transmitted, which could not reasonably have been 
foreseen, even where the communication relates plainly to some 
matter of business, and the inadequacy of the ordinary rate of 





% Brown v. Pestal Tel. Co., 111 N. C. 187, 16 S. E. 179 (1892); Candee v. Western 
Union Tel. Co., 34 Wis. 471 (1874). 
’ % Telegraph Co..v. Griswold, 37 Oh. St. gor (1881). 

% Gillis v. Western Union Tel. Co., 61 Vt. 461, 17 Atl. 736 (1889). 

37 MacAndrew ». Electric Tel. Co., 17 C. B. 3 (1855). 

88 Western Union Tel. Co. v. Crall, 38 Kan. 679, 17 Pac. 309 (1888). 








564 HARVARD LAW REVIEW 


compensation in cases involving so large a responsibility, it would 
seem reasonable that in analogy with the agreed valuation per- 
mitted by many courts as a basis for differentiation in rates and in 
liability, some form of limitation of risk where no extraordinary 
liability was made known and corresponding compensation paid 
ought to be sustained. But the attempt to limit liability to the price 
paid for transmission of a message in case an additional charge is 
not paid for repetition is so plainly an effort to avoid any substantial 
responsibility for negligence that it has been with practical unanim- 
ity disregarded and no other method of apportioning compensation 
to risk seems to have been devised. 

In conclusion, it may fairly be said that there is no general 
concurrence of views on the part of the courts in a broad prop- 
osition that aside from public-service undertakings an antecedent 
contractual release from liability for negligence which has no 
characteristic of wilful or intentional wrong is void; while the 
public-service cases only indicate a general concurrence of view 
to the effect that obligations to those who are entitled to such 
service cannot be reduced by any such stipulation. 

Emlin McClain. 


STtaTE University or Iowa, 
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JUDICIAL REVIEW OF LEGISLATION IN CANADA 


I. INTRODUCTION 


is es many years ago it was asserted that constitutional writers 
| in the United States, although prone to compare American 
institutions with those of other nations, were “‘strangely uncon- 
scious” of the fact that on the border of their own country there 
was another great federation, similar in many respects to their own.! 
Within recent years many causes have combined to aid in the dis- 
covery of Canada and Canadian institutions, but it nevertheless 
remains true that most citizens of the United States are still entirely 
unfamiliar with the political affairs of our nearest neighbor. The 
same situation prevails with regard to the other self-governing 
dominions, — all of which have governments exhibiting remark- 
able comparisons and contrasts with the American political system. 

There is always danger of misrepresentation and error in any 
effort to comment upon a government without a first-hand knowl- 
edge of the operation of political affairs. An appreciation of the 
customs, conventions, and those rather indefinite and vague under- 
standings which play such an important part in the management 
of governments is indispensable to a thorough comprehension of 
any political organization. Because of this difficulty much of 
so-called comparative government degenerates into a formal con- 
stitutionalism or legalism which comes far from representing the 
real truth relative to foreign governments. At the risk of some 
such errors and misrepresentations this article aims to examine 
the practice of judicial review of legislation in Canada and to note 
comparisons between the application of judicial control there and 
in the United States.? Constitutional jurisprudence borders upon 
the domains of history, politics, and economics and is concerned 
with social and political theories as well as with maxims of the law. 
It is a subject of equal interest to students of government and to 
lawyers and judges. 

Divergent Points of View Relative to Judicial Review in Canada. 
In any comparison of the constitutional basis of the federal systems 





1 Lerroy, LEGISLATIVE POWER IN CanapA, Introduction, xliii. 
2 For a survey of the history of judicial review in the United States, consult volume 
by the writer on the AMERICAN DocTRINE OF JUDICIAL SUPREMACY. 
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of Canada and the United States a notable divergence of opinion 
among commentators is at once apparent. No less an authority 
than Professor Dicey avers that so far as its federal characteristics 
are concerned the Constitution of the Dominion must be regarded 
as a copy of the Constitution of the United States? A Canadian 
publicist is likewise responsible for the statement that the con- 
- stitutional relation established between the judiciary and the other 
branches in the United States has its counterpart in the Dominion, 
where the judiciary exercise an analogous power in their interpre- 
tation of the British North America Act.* Thus it is maintained 
that the extraordinary function allotted to the judiciary in the 
United States, — the function of defining and declaring the fun- 
damental law, — is practically duplicated in the Canadian gov- 
ernment. Frequent comments by members of the bar in the 
United States as well as newspaper reports call attention to the 
fact that judicial control in this country corresponds in all essen- 
tial principles to a similar authority wielded by the courts of the 
Dominion. 

On the other hand Lefroy, a distinguished authority on Cana- 
dian public law, denies that the Canadian Constitution can in any 


sense be considered a copy of the Constitution of the United ° 


States.® This author in his volume on the “ Law of Legislative Power 
in Canada” gives special emphasis to the contention that judicial 
control over legislation, — the peculiar feature of the American 
federation, — can in no specific sense be held to be applicable to 
the Canadian government. Accordingly it is asserted that the 
framers of the British North America Act adhered as closely as 
possible to the British system in preference to that of the United 
States. The sanction of Supreme Court justices and of the Judicial 
Committee of the Privy Council has been placed upon this opinion. 





’ Dicey, LAw oF THE CONSTITUTION, 156. See LEFRoy, LEGISLATIVE POWER IN 
CanapA, Introduction, for a criticism of this statement and a defense of the view that 
the Constitution of Canada is similar in principle to that of the United Kingdom. In 
a note to the third edition of the Law or THE ConstiTuTION, Dicey styles this claim 
on the part of the Canadians as “official mendacity,” — a term which on account of 
the vigorous resentment encountered in the Dominion is changed in subsequent edi- 
tions to a “diplomatic inaccuracy.” Cf. Dicey, Law oF THE CONSTITUTION, 3 ed., 
155, and 6 ed., 16r. 

4 LEACocK, ELEMENTS OF POLITICAL SCIENCE, 214. 

5 LeFRoy, LEGISLATIVE Power IN CANADA, xliv. 
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So strong is the conviction relative thereto that in a more recent 
volume the same author concludes a section discussing comparisons 
and contrasts between the federal systems of Canada and the United 
States with this comment: “Little was to be gained except by 
way of warning from the Constitution of the United States.” ® 

The differences between the two systems are dwelt upon at length 
in the opinions rendered by Canadian Supreme Court justices. 
Some typical extracts are worthy of quotation in full. “Several 
decisions of the courts of the United States have been cited to us,” 
observes Justice Gwynne, “but these being based upon the consti- 
tution of the several states of the Union and the Federal Govern- 
ment, and upon the constitutional relation which they bear to each 
other, can afford little assistance upon matters arising under our 
constitution, which though of a federal nature, is totally different 
from that of the United States.” ’ Similarly Justice Taschereau 
maintains: 

“The relative positions of the Parliament of the Dominion of Canada, 
and the legislatures of the various provinces, are so entirely different from 
those of Congress and the legislatures of the several states, that all decis- 
ions from the United States Supreme Court, though certainly always 


entitled to great consideration, must be referred to here with great 
caution.” ® 


The mature conclusion of a member of the Privy Council rela- 
tive to the matter is summed up as follows: 


“T have read a little American Law and constitutional law, and I can 
only say this: My impression arising from the study of it has always 
been that there is very little similarity, still less identity, between the 
American Constitution, — and the Act of 1867.” ° 





6 Lerroy, CANADA’S FEDERAL SYSTEM, 742. 

7 In re Niagara Election Case, 29 Com. Pl. 261, 274 (1878). 

8 The Citizens’ and the Queen’s Ins. Co. v. Parsons, 4 Sup. Ct. Rep. 215, 299 (1880). 

® Quoted from Lord Watson in LEFRoy, CANADA’s FEDERAL SysTEM, 745; cf. Valin 
v. Langlois, 3 Sup. Ct. Rep., 1, 55 (1879), wherein it is held that, ‘If there be, in many 
respects, an analogy between the two countries, there is certainly none whatever in 
the mode adopted for the distribution of the legislative power;”” and Jn Re Niagara 
Election Case, Justice Gwynne, after a comparison of the two federations, maintains: 
“Tt is obvious that a confederation so constituted bears no resemblance whatever to 
the confederation of states of the American Union. Decisions therefore of the United 
States courts upon questions arising out of the relation of the several states of the 
Union to each other, and to the federal government, can be of little assistance tous 
upon the question before us.” 29 Com. Pl. 261, 275 (1878). 
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This view also has its exponents in the United States. In a 
recent article relative to Ontario courts and procedure the writer 
notes that since Canada has no written constitution her legisla- 
tures necessarily are supreme and that “Canadian courts like 
those of England, have no power to declare statutes unconstitu- 
tional.” 1° Evidently there is a marked lack of agreement as to 
the relation of courts to legislation under the Canadian Constitu- 
tion. The relative merit of these points of view can best be judged 
in the light of a survey of the practice of Canadian courts in re- 
viewing legislation. 

Salient Features of Canadian Federal System. Before proceeding 
to a discussion of the practice of judicial review in Canada it is 
necessary to point out some cardinal points of difference between 
the Canadian and American systems. Those features in which the 
framers of the Canadian federation have followed a different plan 
of procedure from the United States will be noted here, leaving for 
later discussion the effect of these features upon judicial review. 
First among these is the proposition that all legislative powers are 
distributed between the federal parliament on the one hand and 
the provincial legislatures on the other. The British North America 
Act does not contain a series of limitations on legislative power 
such as is ordinarily comprised within the Bills of Rights of 
American constitutions. There is no realm of protection to the 
individual or to property interests which constitute the scope of 
civil liberty in America. This characteristic is referred to as the 
omnipotence of Canadian legislatures within their respective 
spheres.” 

A second feature which distinguishes the Constitution of the 
Dominion from that of the United States is the possession by the 
federal government of the veto power over provincial legislation. 
By virtue of sections 56 and go of the Canadian Constitution a 
copy of every provincial act must be sent to the Governor-General, 
who may within two years after the receipt thereof disallow the 
Act. This device was intended as a check for the abuse of pro- 
vincial authority and was regarded as a method of protecting the 
individual against unjust interference with vested rights. 

Third among the salient features of the Canadian federal system 





10 Herbert Harley, 12 Micu. L. REv., 343. 
11 Cf. LeFRoy, CANADA’S FEDERAL SYSTEM, 30-39. 
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is the provision that powers not specifically granted to the provinces 
are reserved to the Dominion. The provinces have no law-making 
powers except those expressly given them by the British North 
America Act. In Canada, therefore, the Dominion government 
not only has power to veto directly the legislative acts of the prov- 
inces but the federal government is also the residuary legatee of 
all powers not specifically granted to the provinces. On this 
matter a principle was adopted just the reverse of that incorporated 
in the fundamental law of the United States, wherein it was enacted 
that all powers not granted to the federal government were reserved 
to the states. Canada has thus avoided the necessity of expand- 
ing her federal authority by means of an implied power doctrine 
and the practice of progressive adaptation by the judiciary of gen- 
eral provisions which must be modified to meet new conditions. 
The courts of Canada have been saved from a heavy burden placed 
upon that department in the United States. 

The residuary power whereby the federal government is au- 
thorized to make laws for the peace, order, and good government 
of Canada constitutes the fourth leading principle of the Dominion 
Constitution. By means of this principle, it was intended to 
remedy what was deemed ‘“‘the capital defect of the American 
Constitution where the preservation of law and order is not sum- 
marily and directly the affair of the government of the United 
States.” The responsibility of maintaining public order through- 
out the entire country is thus placed directly upon the central 
government. 

The combined effect of these principles, — no bill of rights with 
sphere reserved from governmental regulation; federal veto over 
provincial acts; provision that powers not specifically granted to 
the provinces are reserved to the Dominion; residuary authority 
in the federal government to make laws for the peace, order, and 
good government of Canada, — renders judicial control over legis- 
lation in Canada a different sort of control from that exercised in 
the United States. This difference is best appreciated by a review 
of acts invalidated in the courts of Canada and by a consideration 
of the limitations placed upon the judiciary in the exercise of this 
authority. 





2 Tbid. 94. 








570 HARVARD LAW REVIEW 


II. JupictaL REVIEW IN PRACTICE 


A survey of the scope of judicial review of legislation in Canada 
requires a consideration of decisions of the Provincial and Dominion 
courts as well as the judgments of the Judicial Committee of the 
Privy Council. In the courts of any one of three jurisdictions, 
Provincial, Dominion, and Imperial, acts of Canadian legislatures 
may be impeached and may be declared wlira vires or unconstitu- 
tional.* Just as in the United States, courts refuse to enforce 
legislative acts, thereby rendering them null and void. This au- 
thority is not infrequently employed by provincial tribunals. 

1. Control by Provincial Courts. The courts of the provinces, 
just as those of the states, not only decide as to the competence of 
provincial legislatures to enact certain measures but also place their 
stamp of disapproval on Dominion acts which are regarded as 
beyond federal jurisdiction. This power is exercised with a greater 
degree of caution than in the United States, but the question of 
competence is raised not infrequently and the legislative depart- 
ment must justify to the courts its course of action as being within 
the scope of legislative power. 

Among the provincial acts held ulira vires by the lower courts are 
several which interfere with commerce and with specific Dominion 
powers, such as those relating to the authorization of an issue of 
debentures to a railway company," the erection of piers and booms 
in a tidal river,” an attempt to grant an exclusive power to an elec- 





%8 There is a disposition on the part of some Canadian publicists to insist that the 
Canadian notion of an act held wlira vires is fundamentally different from the notion 
of an act held unconstitutional in the United States. For example, “It has been said 
by an American writer that in Canada the word ‘unconstitutional’ has a meaning cor- 
responding to its use in the United States. This is an error. We use the word in the 
same sense and with the same connotation as in the Old Land. Careful speakers and 
writers use the phrase ‘ultra vires’ for ‘unconstitutional’ in its American meaning; 
‘intra vires’ for ‘constitutional.’” Justice Riddell, 32 Can. L. T. 353. 

If there is any real difference it is not apparent in the decisions of Canadian courts 
or in the results that follow from such decisions. To one living under another dispen- 
sation, it seems that the use of the same term for an act beyond the powers granted to 
corporations, public and private, and a legislative act passed without authority, is con- 
fusing and is not as conducive to clear thinking on the subject as when two definite and 
specific terms, — “ultra vires” for acts of corporations and “ unconstitutional” for 
legislative acts, — are in regular use by bench and bar. 

14 Queen v. Dow, 14 New Bruns. Rep. 300 (1873). 

18 Quiddy River Boom Co. v. Davidson, 25 New Bruns. Rep. 580 (1886). 
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tric lighting company,” and the Manitoba Shops Regulation Act.” 
Inasmuch as the regulation of insolvency is, by the British North 
America Act, granted to the Dominion Parliament, certain sec- 
tions of local insolvent acts have been declared void.'* A provincial 
act which authorized police magistrates to try and convict persons 
charged with forgery ’® and a statute imposing stamps upon law 
proceedings ?° were declared ulira vires as interfering with the 
Dominion power over criminal matters. Because of the Dominion 
and Imperial authority to control foreign affairs a provision which 
purported to prohibit the admission of Japanese as provincial 
voters * and an act intended to prohibit the employment of China- 
men in coal mines * were invalidated. 

In accordance with the American theory of the separation of 
powers and in an opinion approving this theory and citing cases 
from American courts it was held that the appointment of the 
days on which the court should sit is a matter of procedure and of 
purely judicial cognizance, and is not within the power of the local 
legislature.“ A subject on which many controversies have arisen 
and on which there has been much litigation is the matter of liquor 
legislation. Just as in the United States, it was originally thought 
that a kind of concurrent jurisdiction might be exercised on this 
subject. The courts have denied, however, to the local legislature 
the power to pass a law prohibiting the manufacture or sale of 
spirituous liquors.™ 

One of the most prolonged and most interesting controversies is 
that with reference to the power of the provincial legislature to tax 
the salaries of Dominion officials. In a very important decision the 





16 Ottawa Electric Co. v. Hull Electric Co., 10 Queb. Sup. Ct. Rep. 34 (1899); cf. 
also 17 Queb. Sup. Ct. Rep. 420 (1908). 

17 Stark v. Schuster, 14 Man. Rep. 672 (1904). 

18 McLeod v. Wright, 17 New Bruns. Rep. 68 (1877); Im re Assignments and Prefer- 
ences Act, 20 Ont. App. Rep. 489 (1893). 

19 Regina v. Toland, 22 Ont. Rep. 505 (1892). 

20 Dulmage v. Douglas, 4 Man. Rep. 495 (1887). 

21 Re Provincial Elections Act, 8 Brit. Col. 76 (1901). 

2 Re Coal Mines Regulation Act, 10 Brit. Col. 408 (1904). 

% The Thrasher Case, 1 Brit. Col. 153 (1882). 

* Regina v. Justices of Kings, 15 New Bruns. Rep. 535 (1875); cf. also In re Local 
Option Act, 18 Ont. App. Rep. 572 (1891) and Jn re The Liquor Act, 13 Man. Rep. 
239 (1901), wherein local legislatures were prohibited from permitting municipalities 
to pass by-laws in the nature of prohibition acts. 
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Supreme Court of Ontario, following the decision of Marshall in the 
case of McCulloch v. Maryland, approved the American doctrine of 
implied prohibitions and held that the local legislature could not 
levy such a tax because such taxation might interfere with the 
powers given to the federal authorities by the British North America 
Act.” This decision was followed and approved in the provinces of 
New Brunswick * and British Columbia.” On an appeal to the 
Privy Council of a similar decision from Australia,”* the Council re- 
versed the Australian Court and announced the decision that the 
doctrine of implied prohibitions as accepted and followed in the 
United States could not be held to apply to the public law of 
the self-governing colonies.2* When the same issue was presented to 
the Supreme Court of Canada the justices followed the judgment 
and reasoning of the Privy Council and reversed the Leprohon and 
other provincial decisions.*° Thus for Canada the doctrine of im- 
plied prohibitions has been definitely rejected at least so far as 
the federal government is concerned.*! 

Dominion acts may likewise be held _wlira vires by provincial 
courts. Though seldom called upon to perform this function, there 
are sufficient instances to show that the lower courts do not decline 
when occasion arises to assert the right to refuse the enforcement 
of Dominion acts. In Queen v. The Mayor of Fredericton® and 
Regina v. Bittle,® sections of the Canada Temperance Act of 1878 
were held invalid. A section of an act providing for the return of 
certain immigrants to the country whence they came was held void 
by the Ontario Court of Appeals * and provisions of an act of the 
Dominion for the reception in evidence of certified copies of docu- 
ments and records in the Dominion land office were invalidated by 


% Leprohon v. Ottawa, 2 Ont. App. Rep. 522 (1877). 

% Ex parte Owen, 20 New Bruns. Rep. 487 (1881) and Ex parte Burke, 34 New 
Bruns. Rep. 200 (1896). 

27 Regina v. Bowell, 4 Brit. Col. 498 (1896). 

28 Deakin v. Webb, 1 Com. L. Rep. 585 (1904). 

29 Webb »v. Outrim, [1907] A. C. 81. 

89 Abbott ». City of St. John, 40 Sup. Ct. Rep. 597 (1908). 

3t Cf. Deakin v. Webb, 1 Com. L. Rep. 585 (1904) and Commissioners of Taxation 
v. Baxter, 4 Com. L. Rep. 1087 (1907) for a discussion of the application of the doctrine 
of implied prohibitions in Australia. These and other Australian cases will be dis- 
cussed in a subsequent article on judicial review of legislation in Australia. 

® 19 New Bruns. Rep. 139 (1879). 

% 21 Ont. Rep. 605 (1892). 

* Re Gilhula, 10 Ont. L. Rep. 469 (1905). 
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the Manitoba Supreme Court.® Similarly a provincial court de- 
nied the authority of the Governor in Council to establish a ferry 
on the St. John River.® 

2. Control by Dominion Courts; (a) Over Provincial Acts. 
The Supreme Court of Canada has defended the right of the fed- 
eral government in its control over commerce by prohibiting the 
legislature of a province from granting exclusive rights of fishing 
as to the open sea within a marine league of the coast.*” On similar 
grounds the provincial legislature was denied power to enact legisla- 
tion authorizing the construction and operation of railways in such 
a manner as to interfere with the physical structure or with the 
operation of railways subject to the jurisdiction of the Parliament 
of Canada.** The authority to prohibit the sale of intoxicating 
liquors is also withheld from the provincial legislatures.*® An at- 
tempt on the part of the Ontario legislature to prevent appeal to 
the Supreme Court of the Dominion in cases where the amount in 
controversy is under $1000 was declared wlira vires. At other 
times the provincial legislatures were not allowed to permit the 
operation of lotteries “ or to prohibit the performance of work on 
Sunday.” 

(b) Over Dominion Acts. There are but few cases in which 
Dominion acts are held invalid. Among the statutes nullified by 
the Supreme Court are certain provisions in so far as they attempt 
to confer exclusive rights of fishing in provincial waters; “ sections 
of the insurance act in so far as they purport to affect companies 
incorporated by one of the provinces and carrying on business ex- 
clusively in such province; “* and the provisions of the section of 
an act assuming to authorize references by the Governor-General 





% McKilligan v. Machar, 3 Man. Rep. 418 (1886). 

% Ex parte Dufour, 32 New Bruns. Rep. 357 (1893). 

87 Attorney-General of Brit. Col. ». Attorney-General of Canada, 15 Dom. L. Rep. 
308 (1913). 

38 In re Legislation Respecting Railways, 48 Sup. Ct. Rep. 9 (1913). 

39 Severn v. The Queen, 2 Sup. Ct. Rep. 7o (1877). Cf. also In re Prohibitory 
Liquor Laws, 24 Sup. Ct. Rep. 170 (1894). 

40 Clarkson v. Ryan, 17 Sup. Ct. Rep. 251 (1890). 

“1 L’Assn. St. Jean Baptiste de Montreal v. Brault, 30 Sup. Ct. Rep. 508 
(1900). 

@ In re Legislation Respecting Labor on Sunday, 35 Sup. Ct. Rep. 581 (1905). 

* In re Provincial Fisheries, 26 Sup. Ct. Rep. 444 (1895). 

“ Jn re Insurance Act, 15 Dom. L. Rep. 251 (1913). 
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in council to the judges of the Supreme Court for their opinions 
in respect to matters within provincial legislative jurisdiction.” 

It is not only the power to say what shall not be law but also the 
authority to declare that legislative acts are within the competence 
of one or other jurisdiction which gives the courts their power over 
the legislative department. The many cases in which legislative 
power of one branch or other is approved are passed over and those 
are simply recorded in which through the judgment of a court the 
act or a portion thereof is rendered void and of no effect. Only a 
few of the acts thus invalidated can be given in the brief compass 
of a short article. Nor is it possible to follow the separate deci- 
sions here cited through their course in the higher courts in which 
some have been reversed, some modified in their effect and others 
approved substantially as decided in the lower jurisdiction. No 
attempt is made herein to present the nature and status of consti- 
tutional law in Canada; it is rather the purpose to show by con- 
crete instances wherein the courts change or check the legislative 
will. The final jurisdiction in which the acts of Canadian legis- 
latures may be invalidated is the Judicial Committee of the Privy 
Council.” 

3. Control by Judgments of the Privy Council. The Privy Council 
is the tribunal to which questions of competence may ultimately 
be appealed. Cases may be carried directly from the province to 
the Judicial Committee or may be taken in rare cases from the 
decision of the highest court of Canada to the Privy Council. No 
matter how cases reach this court it is generally conceded that the 
authoritative exposition of the British North America Act rests 
with this Imperial tribunal. 





4 In re References, 43 Sup. Ct. Rep. 536 (1910). 

4 “A cause appealed to Ottawa cannot be appealed subsequently to London with- 
out the consent of the Privy Council, and this consent is given so seldom as to be 
practically negligible.” Harley, 12 Micu. L. Rev. 343; ef. “Our Court of Final Ap- 
peals,” 48 Can. L. J., in which it is observed: ‘As a matter of fact our Supreme Court 
is often skipped in the course of appeal. Decisions such as that rendered by the 
Judicial Committee of the Privy Council as to the implementing of the bond guarantee 
provision of the Dominion Government’s agreement with the Grand Trunk Pacific 
Railway Company; such as that given the other day against the municipal corpora- 
tion of Winnipeg and in favour of the Winnipeg Electric Railway Company; and 
such as that in favour of the Toronto Railway Company in the matter of rights upon 
our streets, have a strong influence to make our Legislatures study, as carefully as the 
British Parliament does so to draft their measures as to put the intention beyond 
controversy.” (Pp. 205, 206.) 
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By this court the Quebec Act, which imposed a duty of ten cents 
upon every exhibit filed in court in any action pending therein, 
was held ultra vires.” The Ontario Act of 1892, in so far as it aimed 
to control the manner of fishing, was held ultra vires on the ground 
that fishing regulations and restrictions are within the exclusive 
competence of the Dominion.“* Likewise the British Columbia 
Coal Mines Regulation Act, which prohibits Chinamen of full age 
from employment in underground coal workings, was in that re- 
spect declared wlira vires; * the provision of the British Columbia 
Cattle Protection Act, requiring that a Dominion railway company, 
unless they erect proper fences on their railway, shall be responsible 
for cattle injured or killed thereon, was also invalidated; *® an act 
of Ontario to prevent the profanation of the Lord’s Day was held 
void because an infraction of the act was made an offence against 
the criminal law, which was held to have been reserved for the ex- 
clusive authority of the Dominion Parliament; and it was con- 
sidered ultra vires for the legislature of Ontario to tax property not 
within the Province.” 

Not only does the Committee check the legislative vagaries of 
the provinces, but it also sits in judgment upon the interpretation 
placed upon the British North America Act by the Supreme Court 
of Canada. That the Committee is disposed to exercise a will of 
its own is shown in the reversal of the highest court of the Dominion 
relative to the right of the executive to require answers from the 
justices on questions both of law and fact. Despite provincial and 
Dominion decisions to the contrary the Council held it not wlira 
vires for the executive government of the Dominion to request 
answers from the Supreme Court.” 

4. Fundamental Principles Laid Down by Privy Council. By far 
the most important function of the Privy Council as a court of 
final review lies in the formulation of general principles of interpre- 
tation for the Canadian government rather than in the reversal 





47 Attorney-General for Quebec v. Reed, ro App. Cas. 141 (1884). 

48 Attorney-General for Dom. of Can. v. Attorney-General for Provinces of O., Q., 
and N. S., [1898] A. C. 700. 

49 Union Colliery Co. v. Bryden, [1899] A. C. 580. 

50 Madden »v. Nelson & Fort Sheppard Ry., [1899] A. C. 626. 

5. Woodruff v. Attorney-General for Ontario, [1908] A. C. 508. 

8 Attorney-General for Ontario ». Attorney-General for Dom. of Can., [1912] A. C. 
571; of. Lerroy, CANADA’s FEDERAL SYSTEM, 672. 
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of Canadian courts or the annulment of legislative acts. Wielding 
the final power of review, subject of course to the Imperial Parlia- 
ment, which practically never reverses its verdicts, the Council 
has steadily constructed a body of fundamental principles for the 
interpretation of the Canadian Constitution. First among these 
principles is the rule that laws relating to the peace, order, and 
good government of Canada must of necessity place certain restric- 
tions and limitations upon property and civil rights. Even if a 
wide general power in the legislature might result in an interference 
with property rights or a denial of personal rights, the Council em- 
phatically refuses to come to the rescue of such rights and privileges. 
The suggestion, says the court, “that the power might be abused 
so as to amount to a practical confiscation of property does not 
warrant the imposition by the courts of any limit upon the absolute 
power of legislation conferred. The supreme legislative power .. . 
is always capable of abuse, but it is not to be assumed that it 
will be improperly used; if it is, the only remedy is an appeal to 
those by whom the legislature is elected.” * 

A second principle enunciated by the Council is the emphatic de- 
nial that the provincial and Dominion legislatures are organs of 
delegated authority, and with this the rule is affirmed that there is 
no sphere of liberty between the two governments. The court 
holds that the provincial legislature derives no authority from the 
government of Canada, and its status is in no way analogous to 
that of a municipal institution. It possesses powers, not of admin- 
istration merely but of legislation in the strictest sense of that 
word, and within the limits assigned by section 92 of the Act of 
1867, its powers are exclusive and supreme.™ The local legislature, 
the Parliament of the Dominion, and the Imperial Parliament are, 
from the general standpoint of legislative capacity, on the same 
plane. Their Lordships ‘adhere to the view which has always been 
taken by the Committee, that the Federation act exhausts the 
whole range of legislative power and that whatever is not thereby 
given to the provincial legislatures rests with the Parliament.” © 

The third and undoubtedly the most important principle of the 
court lies in the invariable practice of rendering short opinions and 


5° Attorney-General for Dom. of Can. v. Attorney-General for Provinces of O., Q., 
and N. S., [1898] A. C. 700, 713. 

% Queen v. Burah, 3 App. Cas. 889, 903 (1878). 

%® Bank of Toronto v. Lambe, 12 App. Cas. 575, 588 (1887). 
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confining the discussion to the concise and exact point in issue. 
This practice is in marked contrast with the lengthy and involved 
opinions of the supreme courts in the United States. In many con- 
troversies each justice of an American court feels it incumbent 
upon him to render a separate opinion, whereas the Judicial Com- 
mittee gives only the verdict with the opinion reduced to a mini- 
mum, and no dissent is allowed. In performing the difficult duty 
of interpreting the British North America Act, it will be a wise 
course, says the court, “for those on whom it is thrown to decide 
each case which arises as best they can, without entering more 
largely upon an interpretation of the statute than is necessary for 
the decision of the particular question in hand.” *® On another 
occasion their Lordships noted that they were impressed with the 
justice of an observation by Hagarty, C. J., “that in all these ques- 
tions of ulira vires it is the wisest course not to widen the discus- 
sion by considerations not necessarily involved in the decision of 
the point in controversy.” *’ Their Lordships will not give specu- 
lative opinions on hypothetical questions submitted. The questions 
must arise in concrete cases and involve private rights. Finally 
there is a disposition to avoid the determination of questions 
_ largely political in nature. The court dismissed one such question 
with the significant observation: ‘The needs of one country may 
differ from those of another, and Canada must judge of Canadian 
requirements.” ** Almost invariably the decisions of this tribunal 
as a final board of review on the controversial points of public law 
have received the hearty accord and approbation of the Canadian 
people.” It is fortunate indeed that the ultimate principles of 
constitutional law have been formulated by such an eminent group 
of men, who are entirely removed from the turmoil and recrimina- 
tions of party politics. 





56 Citizens Ins. Co. v. Parsons, 7 App. Cas. 96, 109 (1881). 

57 Hodge v. The Queen, 9 App. Cas. 117, 128 (1883). 

58 Attorney-General for Ontario ». Hamilton Street Ry., [1903] A. C. 524. 

59 Attorney-General for Ontario »v. Attorney-General for Dom. of Can., [1912] A. C. 
571, 587. 

60 “Canada has given many recent evidences that she has no reason to regret the 
absence of absolute finality in the decisions of her own courts and has many times 
shewn that together with all other portions of the British Empire, her people look to 
the advisers of the Sovereign in Council in matters of the highest moment for a breadth 
of decision not surpassed by that of any other tribunal in the whole world.” From 
speech of Hon. Wallace Nesbit, reported in 45 Can. L. J. 105. 
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III. LrwrraTions ON JUDICIAL REVIEW 


A summary of decisions reversing legislative acts indicates in a 
general way the character of the checks interposed by the judicial 
department on the legislative organs of the Dominion. These checks 
are similar in many respects to the corresponding restrictions en- 
forced by the judiciary in the United States. In some noteworthy 
cases, principles which have become fundamenia of American law 
are cited, approved, and incorporated into Canadian public law. 
The insistence on all sides that the courts are the ultimate arbiters 
as to the scope of Dominion and provincial powers has a very 
familiar connotation to the constitutional lawyer of the United 
States. On the other hand the student of judicial control in Canada 
is at once struck by the fact that there are some marked limita- 
tions to the exercise of control over legislation by Canadian courts 
which do not restrict American justices in the exercise of similar 
authority. 

The first among these limitations is the veto power, which the 
Imperial government may exercise over Dominion acts and which 
the Dominion government may exercise over provincial acts. 
While Canada is a self-governing colony and as a consequence is 
almost entirely free to manage her own affairs, nevertheless the 
Privy Council has repeatedly held that the paramount authority 
of the Imperial parliament has been in no wise lessened by the 
Canadian Constitution and that the Imperial government has 
regularly claimed the power to disallow any legislation which the 
self-governing colonies may enact.* In like manner the federal 
constitution gives the Governor-General full authority to disallow 
acts of the provincial legislatures, such disallowance being per- 
mitted only within two years after the passage of the act. The 
Imperial power of disallowance has been very rarely applied, except 
in regard to shipping regulations and the control over foreign 
affairs." For the Dominion the device of a veto over provincial 
acts was evidently designed to avoid the bitter conflicts waged in 





6. Cf. LEFRoy, CANADA’S FEDERAL SYSTEM, 50-58, for a discussion and citation of 
cases. 

® For a list of subjects on which colonial acts have failed to receive the royal assent, 
consult 2 Kerra, RESPONSIBLE GOVERNMENT IN THE DoMINIONS, 1020; among the 


special subjects noted are (a) copyright; (b) divorce and status; (c) immigration of 
colored races. 
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the United States over states’ rights. The authors of the plan also 
conceived that this power could be used to prevent any unjust 
interference with private rights and property interests by means 
of provincial acts. In recent cases, however, the Dominion govern- 
ment has refused to interfere in favor of the protection of vested 
interests and the tenet has been announced that “an abuse of 
power even so as to amount to the practical confiscation of prop- 
erty, or that the exercise of the power has been unwise or indis- 
creet,” is no valid ground for the use of the veto power. As a 
result of these decisions it is confidently asserted that the veto power 
of the Dominion is slowly taking its place by that of the Crown 
and will soon disappear as a vital part of the Constitution. The 
veto power, however, remains with the general government and 
may be called into service at any time to check attempts to in- 
jure seriously Imperial or Dominion interests. That the power of 
disallowance in the Dominion may be used effectively is shown in 
the refusal to sanction the recent attempt of British Columbia to 
prohibit Asiatic immigration. It may even yet be revived as a 
method to assure the protection of prcperty interests and vested 
rights from the reckless onslaught of popular majorities in the 
provinces. In theory, therefore, the prerogative to disallow Cana- 
dian statutes and the corresponding authority to annul provincial 
statutes are, legally speaking, in full force and effect, and there can 
be little doubt that as potential rights the knowledge of these 
checks acts as a rather effective deterrent on extreme forms of 
legislative action. 

A second limitation on judicial control, and one of much greater 





6 See 45 CAN. L. J. 297 et passim; cf. also refusal to disallow the Ontario Hydro- 
Electric Power legislation. ‘The present interpretation of the section confines the 
power of disallowance to cases where there is a manifest encroachment by a Provincial 
legislature.” 46 CAN. L. J. 357. The modern theory of disallowance was announced 
by the Governor-General in this case: “It is not intended by the British North America 
Act,” he holds, “that the power of disallowance shall be exercised for the p&rpose of 
annulling provincial legislation, even, though your Excellency’s Ministers consider 
the legislation unjust or oppressive, or in conflict with recognized legal principles, so 
long as such legislation is within the power of the provincial legislature to enact. The 
legislation in question, even though confiscation of property without compensation, 
and so an abuse of legislative power does not fall within any of the aforesaid enumera- 
tion.” 

6 48 Can. L. J. 244. 

% For discussion of the disallowance of provincial acts, see 2 KEITH, RESPONSIBLE 
GOVERNMENT IN THE DoMINIONS, 725. 
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significance, is the entire absence of restrictions on the power of the 
legislature relative to private property and civil rights. The 
familiar Bill of Rights of constitutions in the United States, with 
the consequent fetters upon legislative authority and judicial pro- 
cedure, is a noteworthy omission in the Canadian constitutions. 
An evident desire to tie the hands of legislatures, which is a char- 
acteristic conspicuous in the public law of the United States, is 
practically unknown in the Dominion and the provinces. Canadians 
take pride in the fact that all power is divided between the two 
governments and commend the principle that leaves no gap and 
that shuts off no peculiar field of non-governmental control. 

Certain features of American constitutional law, which have 
made this kind of law so vital and far-reaching in the United States, 
are not to be found in the constitutional system of Canada. In the 
latter nothing prevents the statutes of the provinces from impair- 
ing the obligation of contracts and from passing enactments depriv- 
ing persons of life, liberty, or property without due process of law, or 
the equal protection of the laws. Such phrases as “liberty of con- 
tract,” the limitation of the right of-eminent domain, “unfair, un- 
reasonable, and discriminating acts,” which the courts have striven 
to define and whereby they have invalidated a considerable num- 
ber of statutes in the United States, are referred to rarely and are of 
no practical consequence in the Dominion. If provisions relative 
to the impairment of the obligation of contract and to the denial 
of due process of law could be eliminated with all decisions arising 
therefrom, what would be the effect upon American Constitutional 
Law! It is easy to conclude that the results in our legal system 
would be very different from what prevails to-day. These re- 
strictions, along with others which are placed upon our federal gov- 
ernment and the additional limitations on our states, combine to 
restrain the realm of legislative authority in the United States in 
a manner which was deliberately rejected by the framers of the 
British North America Act.” 





% “One maxim only among those embodied in the Constitution of the United States 
would . . . have been sufficient if adopted in England to have arrested the most 
vigorous efforts of recent parliamentary legislation.” Dicey, Law or THE ConsTI- 
TUTION, 5 ed., 165. 

7 In the words of Lefroy, “‘When one considers the strong position in which the 
judiciary are thus placed in America, reinforced by the constitutional provisions every- 
where found, providing that no person shall be deprived of life, liberty or property 
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Canadians frequently call attention to the fact that there is an 
entire ‘absence of any attempt to fetter the freedom of our legis- 
latures by fundamental limitations such as abound in the United 
States federal and state constitutions.” ® It is customary to speak 
of American legislatures as confined in straightjackets. Referring 
to this point of difference between the two systems, the Canada 
Law Journal, speaking editoriaily regarding the New York Bake- 
shop Case, says: 


“Tf this decision holds, and there is no appeal from it, except to the 
court itself in some other case, then the will of the people to provide 
better conditions for this class of work-people is practically frustrated 
for all time, or until some amendment can be made to the constitution. 
. . . Such a condition of things, however, could not arise in Canada, 
because the question for judicial decision would be which of two legisla- 
tures has the legislative power in the matter in question, and though the 
act of the Federal or a local legislature might be held wlira vires, that 
would not mean that there was no legislative control over the subject 
matter in question, but merely that the wrong legislature had assumed 
to deal with it, and it would still be competent to the proper legislature 
to legislate regarding it, without any constitutional amendment.” ” 


Although there are a few dicta to the contrary, the general rule 
appears to prevail that courts may not pronounce acts invalid be- 
cause they affect private rights injuriously.” A statement of the 
principle as generally applied by the courts is given in an opinion 
of the Minister of Justice relative to the Ontario Water Power 
Case, in which he asserted: 





without due process of law, and the vague generalities on which the American system 
permits courts to found decisions as to the validity of legislative enactments, such as 
‘fundamental principles of justice,’ ‘natural rights,’ ‘insuperable incidents to Repub- 
lican government,’ ‘consistency with regulated liberty,’ it is not surprising that Mr. 
Burgess should call the governmental system of the United States ‘the aristocracy 
of the robe.’” 42 Can. L. J. 440. 

68 49 Can. L. J. 656. 

69 42 Ibid. 463. 

70 47 Ibid. 10-11. 

1 Cf. L’Union St. Jacques »v. Belisle, 20 L. Can. Jur. 29 (1874); Grand Junction 
Ry. Co. v. The Corporation of Peterborough, 8 Sup. Ct. Rep. 76 (1882); McGregor 
v. Esquimalt & N. Ry. Co., [1907] A. C. 462; Florence Mining Co. Case, 18 Ont. L. 
Rep. 275 (1908). For a defense of the view that the veto power of the Dominion gov- 
ernment should be used for this purpose and for a discussion of precedents, see 45 CAN. 
L. J. 299 et passim. 
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“A suggestion of the abuse of power, even so as to amount to practical 
confiscation of property, or that the exercise of power has been unwise 
or indiscreet, should appeal to your Excellency’s Government with no 
more effect than it does to the ordinary tribunals, and the remedy in 
such case is, in the words of Lord Herschell, an appeal to those by whom 
the legislature is elected.” ” 


The insistence on this rule, it is asserted, demonstrates the marked 
difference ‘‘between the sovereign powers of Canadian legislatures, 
when legislating on subjects committed to their jurisdiction, and 
the limited powers of legislatures in the United States.” 

Laws interfering with the exercise of private rights are not in- 
frequently passed, and in answer to the contention that the court 
should afford protection to the rights of the individual, the rule 
which prevails in England is affirmed, with the following comment: 


“It is a thing unheard of, under British institutions, for a judicial 
tribunal to question the validity and binding force of any such law when 
duly enacted. While the law remains on the statute book the courts 
are absolutely bound to give effect to it.” ® 


At another time it is affirmed, “that it does not belong to courts of 
justice to interpolate constitutional restrictions; their duty being 
to apply the law, not to make it.” ™ 


IV. CoMPARISONS BETWEEN JUDICIAL REVIEW IN CANADA AND 
IN THE UNITED STATES 


What then is the position of the courts of Canada in relation to 
the legislative power? In theory both federal and local acts may be 
impeached in any judicial tribunal and are subject to construction, 
as to whether or not they are wlira vires.” Some Canadians insist 
that there is a vast difference between declaring acts wlira vires 





7 44 Can. L. J. 557; also 45 Can. L. J. 297. 

% Regina v. Kerr, 11 New Bruns. Rep. 553, 557 (1838). 

™ Severn v. The Queen, 2 Sup. Ct. Rep. 70, 103 (1878). 

% Cf. 47 Can. L. J. 10-11. “An interpretation by the Parliament of Canada of 
the British North America Act is surely not binding on this, or on any court of jus- 
tice. It is for the judicial power to decide whether the interpretation put on the Con- 
stitutional Act by either the Parliament of the Dominion or the legislatures of the Prov- 
inces is correct or not.’”” From Taschereau in Valin v. Langlois, 3 Sup. Ct. Rep. 1, 73 
(1879). This view is confirmed by the Privy Council in Citizens Ins. Co. v. Parsons, 
7 App. Cas. 96, 108 (1881), wherein it is held to be the duty of the courts to define the 
limits of the respective powers of each legislature. 
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and declaring them unconstitutional. The difference, if there is 
any, is not readily discoverable. In fact, the principles upon which 
judicial power is based, the practice in the application of the power 
and the great deference to judicial opinion, — all of which have 
had such a high development in the United States, — are equally 
characteristic of Canadian constitutional law. 

Thus the foundation principle of Canadian public law is similar 
to that of the United States, viz., that the courts are called upon to 
determine the competence of legislative bodies, both Dominion 
and provincial. It devolves upon a court of justice ultimately to 
determine whether either government has exceeded the limits of its 
jurisdiction. There is some dispute as to whether the Privy Coun- 
cil, to which body many such disputes ultimately go, is a judicial 
or a legislative body. Nevertheless the decisions on controversies 
in the realm of public law are determined in a regular judicial 
manner, with the full force and effect of decisions by supreme or 
superior courts and in ordinary practice are not reversible. At 
any rate when the Dominion Parliament or the provincial assem- 
blies attempt to go beyond their spheres of action the Supreme 
Court, and ultimately the Privy Council, may be called upon to de- 
cide whether such action is wlira vires or not. Just as under the 
federal system of the United States, the courts are constantly called 
upon “to define gradually and with greater exactness as time pro- 
gresses the relative powers given by the Act to the Dominion and 
provinces respectively. .. .” 7 

The practice of Canadian courts is thus described by one of the 
provincial tribunals: 


“We have passed from the time when the powers of the local legis- 
lature were under an unwritten constitution, and were in all respects 
supreme unless Imperial enactments were encroached upon. We are 
now under a written constitution, where alike the Dominion Parliament 





% 48 Can. L. J. 243. ‘‘While, as has been pointed out above, a British judge could 
not listen to an argument that a statute of the Imperial Parliament is invalid because 
it goes beyond the limits of parliamentary authority, the position of a judge in respect 
of a Canadian Statute, Dominion or provincial, is quite different. ‘In Canada, as in 
the United States, the courts inevitably become the interpreters of the Constitution.’ 
Dicey, 164. The powers of the legislatures being confined to certain specified sub- 
jects, the courts must necessarily determine in each particular case whether the sub- 
ject of the legislation is within the specified classes.” From Smith »v. City of London, 
20 Ont. L. Rep. 133, 138 (1909). 

™ Regina v. Wing Chong, 1 Brit. Col., pt. 2, 156 (1885). 
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and the Local Legislatures, alike the Executive and Judiciary, are by 
that written constitution circumscribed, although supreme within the 
limits so set forth. It, therefore, follows that Parliament and the Local 
Legislatures must so adjust their enactments as to meet the require- 
ments of the Constitutional Act. From time to time, by reason of the 
conflict of laws passed by parliament with those passed by the Local 
Legislatures, constitutional questions, not only novel but embarrass- 
ing, will arise, and these can only be decided by the judicial tribunals.” 

“When the subject matter of legislative acts is brought before the 
courts they have to pronounce upon the validity of the enactment. And 
this they have to do as well in regard to Provincial as Federal legisla- 
tion; and the Courts have to see and ascertain whether or not the acts 
are within the powers respectively assigned to Parliament or the Local 
Legislatures.” 7° 


The frequent expressions that Canadians have reason to feel 
satisfied that in Canada they have followed British rather than 
American precedent in forming their constitutional system,®° con- 
tain an element of truth; nevertheless this dictum by no means 
gives due weight to the influence of the public law and practice 
of the United States. For, in the words of Professor Dicey, 
“The essential characteristics of federalism, — the supremacy of 
the constitution, the distribution of powers, —the authority of the 
judiciary, — reappear, though no doubt with modifications, in 
every true federal state. . . . In Canada, as in the United States, 
the courts inevitably become the interpreters of the constitution.” * 
And in the interpretation of the Constitution, Canadian justices 
could not, if they would, ignore the remarkable system of consti- 





78 Queen v. Mayor of Fredericton, 19 New Bruns. Rep. 139, 180 (1879). 
79 LAW OF THE CONSTITUTION, 180. The plan of control over Dominion Acts may 
be illustrated by the following outline: 
A. Legislative control. 
1. Provincial Legislature. 
2. Gov. Gen. — Power of Disallowance. 
3. King in Council. 
4. Imperial Parliament. 
B. Judicial Controi. 
1. Courts of Province. 
2. Supreme Court of Canada. 
3. Privy Council (England). 
4. House of Lords (Supreme Court of Appeal). 
5. Imperial Parliament. 
8 Cf. 47 Can. L. J. 10, and Lerroy, LecIsLaTIVE Power In Canapa, Introduction. 
81 y Law Quart. REV. 93. 
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tutional law and interpretation which has grown up in the United 
States. 

There are many evidences indeed that Canadian judges and 
jurists have been willing to learn from the United States and to 
follow the precedents established by our courts although they have 
not hesitated to criticise and reject such conclusions or principles 
as have appeared inapplicable to their federal institutions. The 
debt which Canada owes to the United States is eloquently ex- 
pressed in some notable opinions of provincial and Dominion jus- 
tices. In the words of Justice Spragge: 


“Tt is to the Marshalls and Storys of the neighboring Republic, and 
to their successors in that Court, which is still true to the traditions of 
the best age of American jurisprudence, that we have to look for guid- 
ance and assistance on a subject most familiar to them, — most un- 
familiar to us.” ® 


Similarly, referring to the principles announced by the Supreme 
Court of the United States, Justice Duff maintains: 


“They are the result of a careful application of established canons of 
construction to a Federal Constitution, in many particulars not unlike 
our own, by men, some of whose names as constitutional lawyers are 
unsurpassed in the annals of modern jurisprudence. And they embody 
a system of constitutional law upon that subject, such as cannot be 
found elsewhere.” * 


On another occasion the court observed: 


“Tn cases like this, where we have no, or scarcely any, English de- 
cisions to guide us, for such federations do not exist there, the authorities 
of the United States, where very similar political bodies exist, though not 
binding on us, are entitled to the greatest attention and respect, as the 
production of some of the greatest jurists the world has seen.” * 


That the Privy Council has not been disposed to encourage this 
tendency to follow American citations is clearly shown in the im- 
portant opinion rendered in Bank of Toronto v. Lambe. Says the 
court: 


“Their Lordships have been invited to take a very wide range on this 
part of the case, and to apply to the construction of the Federation Act 

® Leprohon v. Ottawa, 2 Ont. App. Rep. 522, 533 (1878); also Ex parte Owen, 20 
New Bruns. Rep. 487 (1881). 

8 Fx parte Owen, 20 New Bruns. Rep. 487, 497 (1881). 

& The Thrasher Case, 1 Brit. Col. 153, 216 (1882). 
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the principles laid down for the United States by Chief Justice Marshall. 
Every one would gladly accept the guidance of that great judge in a 
parallel case. But he was dealing with the constitution of the United 
States. . . . It is quite impossible to argue from the one case to the 
other. Their Lordships have to construe the express words of an Act of 
Parliament which makes an elaborate distribution of the whole field of 
legislative authority between two legislative bodies, and at the same 
time provides for the federated provinces a carefully balanced consti- 
tution, under which no one of the parts can pass laws for itself, except 
under the control of the whole, acting through the Governor-General. 
And the question they have to answer is whether the one body or the 
other has power to make a given law.” ® 


And the Supreme Court of Canada has also evinced a clear in- 
tention not to permit the decisions of American courts to have too 
great weight in the Dominion. This intention is shown in the re- 
versal of the provincial decisions establishing the rule of implied 
prohibitions for the purposes of taxation, and also in the evident 
desire in recent years to avoid citations to court decisions in the 
United States. It is no doubt the desire of justices both Imperial 
and Dominion to build up a constitutional system based on princi- 
ples which are more closely modelled after modern English law than 
that of the United States. 

Moreover, judicial review in practice is a very different thing in 
Canada from what it is in the United States. There is no encourage- 
ment or incentive to place confines on the legislative realm, for 
Canadians have not accepted the dictum which has had such a 
vogue in the United States, that it is the chief object of a constitu- 
tion to confine and restrain the legislative power.*” The courts 
in Canada are disposed to grant a free rein to legislative vagaries 
as long as each branch keeps within the limits carefully defined by 
the Constitution. Justices as well as political leaders have been 
prone to uphold the theory that each legislature is supreme within 
its special domain. So far as it is possible to judge by the number 
and importance of acts invalidated, judicial control has decreased 
as the constitutional relations have become more carefully defined. 
This decline in constitutional cases has been so marked that there 





8 12 App. Cas. 575, 587 (1887). 
% Abbott v. City of St. John, 40 Sup. Ct. Rep. 597 (1908). 
87 Cf. Sill ». Corning, 15 N. Y. 297, 303 (1857). 
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is only a slight interest in constitutional law among Canadian 
lawyers and judges.®* This decline is in marked contrast with the 
development which has given the courts more and more power in the 
United States and has made constitutional law one of the greatest 
of our branches of jurisprudence. 

One fact which has no doubt aided greatly in clarifying and 
solidifying the relations between the Dominion and the provinces 
of Canada, and which accounts in large part for the decline in judi- 
cial decisions delimiting legislative power, is the regulative function 
of the Privy Council. This body is entirely removed from the 
turmoil of Dominion politics and, from a vantage ground of lofty 
independence and superiority, it has firmly and effectively laid 
down the principles which have become the chief tenets of Cana- 
dian public law. The difficulty of a codrdinate branch of govern- 
ment venturing to assert its authority over another department, 
which has on various occasions caused bitter feeling in the United 
States, has thus been averted by referring doubtful questions in- 
volving points of delicate political adjustment to this separate and 
independent judicial tribunal. It is a marked tribute to the wisdom 
and justice of the decisions of the Council that its decrees have 
been almost invariably accepted and approved by the public opinion 
of Canada. 

Canadian courts apply no broad guarantees of individual rights. 
They rarely find it necessary to invalidate acts, and there is always 
a disposition to permit the legislative act to stand if any justifica- 
tion for jurisdiction over the subject matter appears. Moreover 
the final court of appeal is the Judicial Committee, which in theory 
at least is a branch of the legislative department of the English 
government. The verdicts of this court are subject to the general 
authority of the Imperial Parliament in its legislative capacity. 
But Parliament very rarely modifies or reverses its verdicts, so 
that in fact practically all cases of judicial construction of legisla- 
tive acts are determined by courts in the regular process of judicial 
decision. The possibility, however, that the decisions of the Judi- 
cial Committee may be reversed in Parliament, that this body 
has a semi-legislative status and the fact that the legislative acts 
of federal and provincial parliaments are rather infrequently sub- 





88 “Constitutional questions are, in comparison with their frequency in the United 
States, rarely raised in ordinary litigation.” Quoted 46 Can. L. J. 358. 
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ject to invalidation as wlira vires, add color to the dictum which 
Canadians are prone to emphasize to the effect that their legis- 
latures are supreme. 

The combined effect of all limitations and restrictions placed 
about the exercise of this authority renders judicial review in Can- 
ada a relatively simple matter of construction. And as the Judicial 
Committee and high court have developed the principles of inter- 
pretation for the Canadian Constitution, cases for the reversal of the 
legislative will have declined both in the federal and state govern- 
ments. Cases raising vital issues of construction have arisen quite 
infrequently in recent years, and if one may venture a prophecy 
seem likely to grow less and less as time goes on. With the specific 
powers of both governments carefully outlined in the fundamental 
law, all powers distributed between the two governments, and with 
no incentive to the judiciary to exercise a censorship over legis- 
lative acts on vague general principles which rest for application 
with the judicial conscience, it cannot be claimed that judicial re- 
view in Canada has anything like the potency that it has in the 
United States. 

On the other hand, the disposition to deny the influence of 
judicial decisions and the customs prevailing in the federal system 
of the United States is scarcely in accord with the facts, and evinces 
something of a spirit of prejudice which may be natural on the 
part of the public men in a nation with whom our relations in the 
past have been none too friendly. Indeed the statesmen who framed 
the British North America Act, who sought to avoid the defects 
which time and events had shown to exist in the Constitution of the 
United States *° and who aimed to preserve their allegiance and 
loyalty to their motherland, adopted a form of government which 
has been declared to be “a happy compound of the best features 
of the British and American constitutions.” ®° Among the features 
of this compound, in which the influence of the United States is 
particularly evident, is the practice of judicial review of legisla- 
tion, — now a well recognized and highly approved feature of the 
Canadian Federation. Charles G. Haines. 

UNIVERSITY OF TEXAS. 


8° See opinion of Sir John Macdonald, quoted in Jn re Prohibitory Liquor Laws, 24 
Sup. Ct. Rep. 170, 206 (1894). 

% From opinion of George Brown, quoted in Jn re Prohibitory Liquor Laws, 24 
Sup. Ct. Rep. 170, 207 (1894). 
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COMITY IN THE FEDERAL COURTS 


OMITY is a term of international law. Its best definition, in 
the light of the derivation of the word, is “courtesy.” Dicey, 
indeed, looking at what the courts do when they profess to be 
actuated by comity, rather than at what they say, has defined it as 
caprice; and it is perhaps true that no more definite principle than 
caprice can be said, on the whole, to govern the attitude of the 
courts of one nation towards those of another. What they say, 
however, as to their attitude, is always couched in terms of the 
greatest courtesy. Story says that it has been thought by some 
jurists that the obligation of nations to give effect to foreign laws 
when not prejudicial to their own interests is not so much a matter 
of comity or courtesy as of paramount moral duty.’ But this is a 
counsel of perfection. 

The attitude of the English courts towards the decisions of 
American courts may be taken as typical of the working of the 
principle of comity. In a case like Castro v. Regina? we see it 
given considerable effect. There Lord Watson refers to an Ameri- 
can case, “not of course as an authority, because I take it that a 
judgment of a court in New York is not an authority in a case 
arising in England, with regard to English rules of procedure, but 
as a decision of learned judges that ought to influence the House to 
come to the same conclusion in the present case.” ‘Ought to 
influence” puts it about as strongly as international comity can 
be put. 

The attitude of American courts towards the decisions of 
English courts is theoretically precisely that expressed by Lord 
Watson, but practically the psychological standpoint is slightly 
different. Here there would be the respect for learned judges, of 
which Lord Watson speaks, with an added element of respect for 
judges sitting at the very fountainhead of our system of law. It is 
comity in each case, and comity is only courtesy; ‘but the courtesy 
of the parent towards the child is not just the same thing, psycho- 
logically, as the courtesy of the child towards the parent. That 





1 ConFLict or Laws, § 33. 2 6 App. Cas. 229, 249 (1881). 
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there are these psychological elements in comity is a consideration 
not to be overlooked in a study of its workings as a judicial principle. 
In American law the word “comity,”’ in addition to its normal use, 
has been borrowed to express relationships not international. The 
logical anomalies of a federal union have brought this about. 
The qualified kind of sovereignty prevailing under a federal gov- 
ernment has led to a qualified conception of comity. Our sovereign 
states, in so far as they are sovereign, possess to that extent sov- 
ereign judicial powers. The relation between independent state 
tribunals, acknowledging no appellate superior within the sphere of 
their domestic concerns, came naturally enough to be expressed by 
the word “comity.” But it is not quite the comity of international 
law. It is a comity exercised under the dominance of the “full 
faith and credit” clause of the Constitution, and under limitations 
which preclude the final determination of questions of federal con- 
stitutional and statute law. The terms in which this kind of comity 
is expressed in judicial discussion of the subject in our state courts 
are the same as those used to define comity in international law; 
but the underlying difference in situation should not be lost sight of. 
Furthermore, just as the states have their own field of sovereignty, 
and their own courts with jurisdiction in that field, so has the fed- 
eral government a field of sovereignty, and a system of federal 
courts exercising jurisdiction in that field. These federal courts, 
aside from the Supreme Court with national jurisdiction, have a 
local jurisdiction, geographically limited. Each District Court, 
like the old Circuit Court, now merged in the District Court, has 
jurisdiction only within its own district, which covers either a 
whole state or some definite part of a state. Each Circuit Court 
of Appeals, of which there are nine for the country, has jurisdiction 
over the groups of states which Congress has assigned as its circuit. 
Each District Court is independent of every other District Court, 
each Circuit Court of Appeals of every other Circuit Court of 
Appeals. Congress has not defined their attitude towards each 
other. What should that attitude be? It has been left to them to 
settle it for themselves, and they have said that it should be one of 
comity. But if comity, it is comity of a new kind,—it is not the 
comity of international law. It is comity between courts of the same 
_ sovereignty, administering the law of that sovereignty. This was 
not the situation under which the doctrines of comity took shape; 
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it was not at all a situation for which a principle that Dicey could 
only define as caprice was adequate. Yet the courts have not al- 
ways been careful to keep this difference before them, and their 
use of an international vocabulary in a domestic situation has kept 
the subject under the influence of international conceptions. 

In the United States Supreme Court itself, where is lodged the 
final check upon divergence of view in the federal courts, the dis- 
tinction has not been kept clear, for in Mast, Foos, & Co. v. Stover 
Mfg. Co.2 we find Mr. Justice Brown using the following language, 
@ propos of a contention that comity should have induced the court 
below to follow a decision in another circuit: 


“Comity is not a rule of law, but one of practice, convenience, and 
expediency. It is something more than mete courtesy, which implies only 
deference to the opinion of others, since it has a substantial value in 
securing uniformity of decision, and discouraging repeated litigation of 
the same question. But its obligation is not imperative. If it were, the 
indiscreet action of one court might become a precedent, increasing in 
weight with each successive adjudication, until the whole country was 
tied down to an unsound principle. Comity persuades; but it does not 
command. It declares not how a case shall be decided, but how it may 
with propriety be decided. It recognizes the fact that the primary duty 
of every court is to dispose of cases according to the law and the facts; 
in a word, to decide them right. In doing so, the judge is bound to de- 
termine them according to his own convictions. If he be clear in those 
convictions, he should follow them. It is only in cases where, in his own 
mind, there may be a doubt as to the soundness of his views that comity 
comes in play and suggests a uniformity of ruling to avoid confusion, 
until a higher court has settled the law. It demands of no one that he 
shall abdicate his individual judgment, but only that deference shall 
be paid to the judgments of other codrdinate tribunals.” 


These words are classic in their clarity, and wholly admirable as 
a definition of comity in the international sense; but it may be 
permitted to doubt whether they outline a wise policy for the 
guidance of the inferior federal courts in their mutual relations. 
Moreover, they are perhaps reduced to the category of a dictum 
when the learned justice adds (p. 489): 


“Tt is scarcely necessary to say, however, that when the case reaches 
this court, we should not reverse the action of the court below if we 





* 177 U. S. 485, 488 (1900). 
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thought it correct upon the merits, though we were of opinion it had 
not given sufficient weight to the doctrine of comity.” 


It is to be noted, too, that the cases which Mr. Justice Brown 
cites in his opinion are all cases which hold for uniformity of de- 
cision by different courts in patent litigation. Indeed, in patent . 
causes the necessity for uniformity of decision has been well-nigh 
universally recognized. 

Back in 1874 Judge Emmons, sitting in the Eastern District of 
Michigan, gave elaborate consideration to this question of con- 
sistency in the interpretation of patents, in the fierce litigation 
over the patent for a rubber plate for false teeth. Speaking of the 
principle that courts of the same government, having the same 
jurisdiction to decide the same points, should not be at variance 
with each other, he said in his opinion: 


“Tf one system of codrdinate courts more than another calls for the 
application of this general principle it is that of the Circuit Courts of the 
United States. They all have similar special jurisdiction, and are all, in 
an eminent degree, looked to for all those rules of right and property cre- 
ated under the Federal Statutes, and in reference to the subjects coming 
within the Federal Constitution. Although divided in jurisdiction geo- 
graphically, they constitute a single system; and when one court has 
fully considered and deliberately decided a question, every suggestion of 
propriety and fit public action demand it should be followed until modi- 
fied by the Appellate Court. 

“The comment at the bar upon this subject assumed that the final 
decrees and elaborately-reasoned decisions of circuit judges, with full 
citations and criticisms of authorities, often involving the entire history 
of the law upon the subject discussed, are to be ranked with what are 
termed nisi prius decisions. They are in all respects judgments im banc. 
They not only have the deliberation and care of judgments -in the high 
courts of Chancery in England and this country, but the court of itself 
bears the same relation to the whole judicial system that such courts do 
to those in which they exist. There is but one Appellate Court above 
them. A superior tribunal also reviews the judgments of the English 
Chancery, and so of nearly all the like state tribunals. 

“Although we would by no means confine our acquiescence in the 
decisions of our brother judges to cases where the particular patent has 
been adjudged to be valid, or that a particular device infringes upon it, 
still we think that eminently beyond other cases is the rule applicable 
to them. The right of the complainant is a special franchise granted by 
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the political power. A special organism is created for the purpose of 
ascertaining his right to the grant. When issued, the several federal 
courts are authorized to review the rectitude of this action, and from 
their determination an appeal lies to the court of last resort. It is an 
indivisible system for ascertaining the rightfulness and the limits of the 
patent, and when, in any codrdinate department of it, judgment has 
been pronounced, that duty should be deemed performed until reversed 
by an appellate tribunal. It would present an unseemly spectacle for 
the same governmental grant to receive half a dozen different con-— 
structions in as many coérdinate courts, all authorized to define it and 
inform the citizens what it means, and all having the force of law con- 
temporaneously under the same government. . . . Until some special 
tribunal is instituted for the determination of these questions, and some 
general mode of reviewing these public grants, which shall test definitely 
the rightfulness of the grants, it will result in a large saving of money to 
the great masses of our citizens who are using these improvements, to 
let them and their advisers of the profession understand that a fair and 
full examination in one court, followed by a judgment, will, in the other 
codrdinate tribunals, be acquiesced in as law, if there is no appeal and 
reversal.” 4 


Judge Emmons supports his reasoning with citations of in- 
stances of conformity among the federal courts, among them one 
which has the weight of the great name of Mr. Justice Story, where, 
sitting in the First Circuit, he deferred to a decision of Mr. Justice 
McLean in the Third Circuit, saying that, “although his mind was 
not without much difficulty on this point, he should rule for the 
plaintiffs, in accordance with the opinion of Mr. Justice McLean.” 5 
Judge Emmons’s language makes the question of public policy 
so clear that it hardly needs to be supplemented, yet it may be well 
to quote from a few of the later cases in which the language is 
especially persuasive. 

In Shreve v. Cheesman,' Circuit Judge Sanborn had occasion to 
consider this question of uniformity of decision. He first quotes 
Chancellor Kent’s statement: ” 





4 Goodyear Dental Vulcanite Co. v. Willis, 1 Flipp. 388, 393 ef seg. (1874). This 
language was approved by Circuit Judge Wallace in the Second Circuit in Reed ». 
Atlantic & P. R. Co., 21 Fed. 283 (1884). 

5 Washburn »v. Gould, 3 Story 122, 133 (1844). Mr. Justice Miller’s conception 
of comity between judges of different rank exercising the same jurisdiction is ex- 
pressed in Appleton ». Smith, 1 Dillon 202 (1870). 

® 69 Fed. 785, 790 (1895). 7 Kent, Comm. §§ 475, 476. 











594 HARVARD LAW REVIEW 


“Tf a decision has been made upon solemn argument and mature de- 
liberation, the presumption is in favor of its correctness; and the com- 
munity have a right to regard it as a just declaration or exposition of the 
law, and to regulate their actions and contracts by it.” 


He then adds: 


“Tt is a principle of general jurisprudence that courts of concurrent 
or coérdinate jurisdiction will follow the deliberate decisions of each 
other, in order to prevent unseemly conflicts, and to preserve uniformity 
of decision and harmony of action. This principle is nowhere more 
firmly established or more implicitly followed than in the circuit courts 
of the United States. A deliberate decision of a question of law by one 
of these courts is generally treated as a controlling precedent in every 
federal circuit court in the Union, until it is reversed or modified by an 
appellate court.” 


In an admiralty case,® in the Eastern District of Pennsylvania, 
Judge Butler went counter to his own views because of rulings 
upon the same point in other districts. Citing these rulings he 
says: : 

“In neither of the cases is the subject discussed at any length, or any 
adequate reason assigned, in my judgment, for the conclusion reached. 
So great, however, is the importance I attach to uniformity of decision 
by courts of codrdinate jurisdiction, that I feel constrained to adopt the 
rule thus established in the several districts in which these cases arose. 
It seems more important that the rule should be uniform and certain than 
that it should be consistent with principle.” 


Nor is it a valid objection that the parties before the court are 
not the same. Judge Green in the District of New Jersey puts this 
strongly: ° 


“The fact that the defendant in the present case was not in any wise 
personally interested in the former case cannot be regarded as lessening 
in any degree the binding effect of a solemn decision made in that cause. 
What was decided was a question of law arising upon these very letters 
patent. Such decision becomes a precedent, to be followed in all cases 
in which the same legal question, arising from the same letters patent, 
presents itself for consideration, and an authority implicitly to govern, 
unless it clearly appears that the principles which underlie it have been 
grossly misunderstood or misapplied.” 





8 The Chelmsford, 34 Fed. 399, 402 (1888). 
® Zinsser v. Krueger, 45 Fed. 572, 574 (1891). 
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In Edison Electric Light Co. v. Packard Electric Co.!° Mr. Justice 
Miller is quoted as follows: 


“T think that the uniform course of decisions in the courts of the 
United States, where a previous decision has been had by a circuit court 
with regard to the validity of a patent, has been to treat it as of the very 
highest nature, and as almost conclusive in an application for injunc- 
tion in another case founded on the same patent.” 


In a patent suit in the Eastern District of Pennsylvania ™ Judge 
Butler, in following a decision on the same patent in the District of 
Connecticut, said: 


“A proper regard for the interests of suitors requires that the deci- 
sions [in Connecticut] shall be given controlling effect. The importance 
of uniformity in the law, as administered in the several circuits, is too 
great to be disregarded, even where the judges may differ in opinion. 
Conflicting decisions on the same patent would be an intolerable evil.” 


And this was said by Judge Blodgett, in the Northern District 
of Illinois,” to be “the true policy of the United States courts in 
reference to patent cases.” 

Likewise Judge Taft, sitting in the Southern District of Ohio,” 
says: 


“Tt is well settled that a decision of one circuit court, after a full hear- 
ing, in a patent case, upon substantially the same evidence, will be fol- 
lowed in another circuit court, and that, if a different conclusion is to be 
secured, the case must be carried to an appellate court.” 


Circuit Judge Dallas has put the matter upon higher ground than 
that of comity: “ 


“Tf the rule here adverted to were one of ‘comity’ merely, it would, 
I think, be impossible to justify its derogation from the right of suitors 
to the veritable judgment of the tribunal to which any particular case is 
confided for decision. Upon general questions of law, the views of 
courts of codrdinate jurisdiction are always regarded with respectful con- 
sideration, but never as controlling. In patent causes, however, con- 
clusive effect is accorded by each of the circuit courts of the United 





10 61 Fed. 1002 (1893). 

11 Enterprise Mfg. Co. v. Deisler, 46 Fed. 854, 855 (1891). 

2 Kidd v. Ransom, 35 Fed. 588 (1888). 

8 Allington & Curtis Mfg. Co. v. Globe Co., 89 Fed. 865, 866 (1898). 

4 Office Specialty Mfg. Co. v. Winternight & Cornyn Mfg. Co., 67 Fed. 928 (1895). 
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States to a prior judgment of any other of them, wherever the patent, 
the question, and the evidence are the same in both suits, not on the 
ground of comity alone, but with the practical and salutary object of 
avoiding repeated litigation and conflicting decrees in the courts of the 
several districts upon matters which, having been once passed upon by 
a court of first instance, ought to be referred to a court of appeal for 
authoritative determination.” 


It will be seen that patent cases have called out the strongest 
judicial expressions in favor of uniformity of decision, but in other 
fields of federal jurisdiction a like policy has been adhered to. A 
decision in admiralty has already been quoted. In receivership 
matters involving operations in different states the impropriety 
of conflicting interpretations of the scope of the receivership has 
been recognized, and in customs cases uniformity in applying the 
terms of the Tariff Acts has usually prevailed. 


If we could leave the subject of federal comity here, with only 
the judicial utterances quoted to elucidate the topic, there would 
be nothing of what Dicey had in mind when he defined comity as 
caprice; but we must turn to another line of thought upon the 
subject where caprice is sufficiently manifest. Indeed, Judge 
Dallas might well claim for uniformity of decision in patent causes 
a higher sanction than that of comity, for an examination of the 
whole field of decision reveals comity as rather an uncertain reli- 
ance. Comity alone as a controlling principle seems to give too 
much play to some very human weaknesses, — weaknesses which 
judges share with the rest of mankind. Too many judges, of strong 
individuality, are unequal to the self-effacement required to make 
comity a wholly effective principle of federal jurisprudence. 
Some of them, if not avowedly, yet in practical effect, seem to 
approach the decisions of courts of no higher commission than 
their own from the standpoint of the Irish judge who said that 
“‘when a decision of one court is cited to another of codrdinate au- 
thority, the latter has a right to regard it in a critical or even 
sceptical spirit.” = When parties before the court are assiduously 





%* In re Tottenham’s Estate, Ir. 3 Eq. 528 (1869). There are expressions about 
comity in English decisions, and in the courts of the Empire outside of England, that 
show much the same tendencies and impulses that we find in our federal courts. The 
old courts of Westminster Hall, the Common Pleas, King’s Bench, and Exchequer 











| 





COMITY IN THE FEDERAL COURTS 597 


urging it to exercise its independent judgment, this sceptical spirit 
is easily yielded to; and though the cases in which it has prevailed 
over other considerations are neither so numerous nor so persuasive 
as those in which the advantages of a uniform administration of 
the law have been kept steadily before the eye of the, court, they 
are sufficient in number to make the question of the mutual rela- 
tions of the codrdinate federal courts one of some uncertainty. 

For example, we find Judge Knowles, in the District of Mon- 
tana, when it was urged upon him that if one circuit court de- 
cides a point all the others should conform, saying flatly that ‘this is 
not the rule which prevails in the circuit courts of the United 
States,”’ and he fortifies this with the Bible. ‘In the Bible,” he 
says, ‘‘there is the command: ‘Thou shalt not follow a multitude 
to do evil.’” 

Judge Knowles was not sitting in a patent case when he expressed 
himself in that manner; but even in patent cases, where there is 
such general agreement the other way, like views have been enun- 
ciated. Thus, in the Western District of Missouri,!” Judge Phillips 
says of a decision in another district on the patent then before 
him: 


“The only consideration to which that decision is entitled, aside from 
the recognized ability of the judge, rests upon the comity between courts. 
The broadest application that can possibly be claimed for this principle 
is that the decision of courts of codrdinate jurisdiction upon the same 
subject-matter of controversy is entitled to high respect as a precedent, 
when the subsequent case presents substantially the same state of facts. 
The former case is not conclusive. After giving due weight to all 
prior adjudications, the question of infringement of a patent is still to be 
determined in each particular case as it arises on the evidence adduced.” 





followed each other’s decisions as a matter of comity among judges, but the vice- 
chancellors have often shown considerable independence of each other. (See The 
Vera Cruz, 9 P. D. 96 (1884); Gathercole v. Smith, 44 L. T. 439 (1881).) The Court 
of Appeal, by Brett, M. R., has said that “‘a court of law is not justified, according to 
the comity of our courts, in overruling the decision of another court of coérdinate 
jurisdiction.” Palmer v. Johnson, 13 Q. B. D. 351, 355 (1884). In a more recent 
case, Sir Swinfen Eady, sitting as a judge of first instance in England, held that he 
was bound by the unanimous judgment of the Court of Session in Scotland construing 
an Act of Parliament which applied to both England and Scotland. Jn re Hartland, 
{r911] 1 Ch. 4509, 466. 

16 Northern Pac. R. Co. v. Sanders, 47 Fed. 604, 613 (1891). 

17 Worswick Mfg. Co. v. City of Kansas, 38 Fed. 239, 241 (1889). 
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Likewise Judge Archbald, in the District of New Jersey,'* made 

an elaborate examination of the question of the validity of a 
patent which had been the subject of extended litigation in the 
Second Circuit. He acknowledged the decisions in that litigation 
as of material assistance to him, but held that he was not controlled 
by them, nor absolved from an independent examination of the 
questions involved, and claimed for his conclusions, though indeed 
conforming to those decisions, that they were substantially his 
own. 
And Judge Kohlsaat, in the Northern District of Illinois,’® after 
stating that there was no material difference between the papers 
before him and those before the courts in litigation over the same 
patent in the Second Circuit, said: 


“Complainant seeks to have this court follow the decisions of the 
courts of the Second Circuit upon the questions of validity and in- 
fringement, in accordance with a rule of comity which is said to prevail 
in some circuits; but the utterances of the Court of Appeals of this 
circuit have been positive to the effect that each case in this circuit must 
be decided upon its merits as disclosed by the record therein, and that a 
ruling or opinion of any other Circuit Court or Court of Appeals upon 
any question involved should be given only its just and reasonable weight 
according to the circumstances; and it therefore follows that this court 
should give weight to the said decisions in the Second Circuit only to the 
extent that the reasoning therein, as applied to the facts presented by this 
record, may be persuasive.” 


The learned judge does not cite the positive utterances of the 
Court of Appeals for his circuit (the seventh) which guided him in 
this decision. But it remains for us to consider the attitude of the 
several Circuit Courts of Appeals towards this matter of comity. 

The Circuit Court of Appeals Act of 1891 made an important 
modification of the federal judicial system. It introduced a new 
tribunal into each of the nine circuits into which the judicial dis- 
tricts of the country were already grouped,—an appellate tribunal 
to take over a substantial portion of the jurisdiction of the United 
States Supreme Court. Much of the jurisdiction of this new court, 
including patent litigation, was made final, though to the Supreme 
Court was left a power of intervention by certiorari. It should be 





#8 Cimiotti Unhairing Co. ». American Fur Refining Co., 120 Fed. 672, 674 (1903). 
1” Welsbach Light Co. v. Cosmopolitan, etc. Co., 100 Fed. 648, 649 (1900). 











COMITY IN THE FEDERAL COURTS 599 


remembered, however, that certiorari from the Supreme Court is 
always a matter of grace and not of right, and that it is a remedy 
very sparingly granted. 

The entry of nine Circuit Courts of Appeals into the field of 
federal judicial action has made the question of comity among the 
federal courts one of increased seriousness. It has, to be sure, re- 
duced the opportunities for confusion by bringing some eighty odd 

districts, each clothed with powers of independent action, into 
¥ nine family groups under a local appellate tribunal; and the effect 
of this is inevitably to produce a degree of cohesion within each 
group that practically prevents discordant rulings. But, on the 
other hand, a lack of uniformity of action among nine appellate 
courts, vested with a large measure of finality of decision, is a 
more serious matter than diversity among courts of first instance. 
With the country, as it were, divided for federal judicial purposes 
into nine independent principalities, the views of the nine appellate 
courts of their proper attitude towards each other, —in other 
words, their views of comity, — take on increased importance. 

When we investigate those views we find the same tendencies 
at work that had been apparent in the lower courts. Some of the 
Courts of Appeals have seen themselves clearly as parts of a whole, 
and have recognized the necessity of subordination to the integ- 
¥ rity of the system of which they were a part, while others have 
regarded themselves as clothed with an independent jurisdiction 
which it would be stultifying to minimize in any degree. The best 
expression of the first point of view is found in the opinion of Judge 
Putnam in Beach v. Hobbs. This opinion was delivered, indeed, 
in the Circuit Court, but the Court of Appeals adopted his views 
when the same case came before it on appeal." Judge Putnam 
handled the subject with a firm grasp, and he must be quoted at 
some length: 





“Tt is necessary, first of all, that we should determine the effect to be 
given to the legal proceedings in the Second Circuit. . . . So far as any 
proposition may be fully presented to the Court of Appeals in any cir- 
cuit, and determined by it, resulting in a rule which is, and ought to be, 
of general application, especially when it involves federal questions, a 
condition of adjudications which would defeat uniformity throughout 
the United States would clearly disappoint the contemplation of Congress 





20 82 Fed. 916, 918, 919 (1897). 21 Hobbs v. Beach, 92 Fed. 146, 147 (1899). 
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in establishing those tribunals. It certainly was not the expectancy of 
Congress that the establishment of those courts would destroy the 
general uniformity of adjudications in the federal tribunals touching 
general principles of law, and especially touching federal questions, which 
has heretofore existed; nor was it its purpose to create several centres 
for the determination of that class of questions, which would take on a 
local character, as is the fact with reference to the various state tri- 
bunals. As was said by the Circuit Court of Appeals for this circuit in 
Beal v. City of Somerville, 1 C. C. A. 598, 50 Fed. 647, 652, the Circuit 
Courts of AppeaJs must maintain themselves as tribunals of final juris- 
diction, notwithstanding the possibility that cases disposed of by them 
may in some form reach the Supreme Court. In view of this fact, a 
decision of the Circuit Court of Appeals in any circuit, so long as it re- 
mains unappealed from, and so long as the Supreme Court has not issued 
its writ of certiorari to reéxamine it, must be regarded as having more 
effect than that ordinarily given to even the highest state tribunals, or 
to any court of merely concurrent jurisdiction, no matter how great its 
learning. There seems to be no method of maintaining the necessary uni- 
formity of the law with reference to general questions, especially federal 
questions, unless the mature and solemn judgments of a Circuit Court of 
Appeals in any circuit are accepted as authoritative declarations of the 
law, subject only to such criticisms on the score of oversight or evident 
mistake as would apply to a judgment of the Circuit Court of Appeals 
in the particular circuit where the litigation then under determination 
may be pending.” 


The learned judge then adds as to patent litigation: 


“These considerations have a special importance as applied to a sol- 
emn and well-considered judgment of any Circuit Court of Appeals 
with reference to a patent for an invention issued by the United States, 
when the state of the proofs remains substantially the same, in view of 
the reluctance of the Supreme Court to issue writs of certiorari in causes 
of this character involving mainly questions of fact; otherwise such 
patents, although intended by statute to have effect throughout the 
whole country, would, for practical purposes, be territorially limited, 
and would be of effect only in portions thereof, and practically invalid 
in other portions.” 


The adoption of Judge Putnam’s views on this matter by the 
Circuit Court of Appeals for the First Circuit settled the attitude 
of that court, an attitude which it has ever since carefully ad- 
hered to. 











COMITY IN THE FEDERAL COURTS 601 


In the Second Circuit the Circuit Court of Appeals has tended 
towards the position taken in the First Circuit; but it has not 
committed itself squarely to it. In Norwich, etc. Society v. Stanton * 
it followed a decision of the Circuit Court of Appeals in the Ninth 
Circuit, saying that it was “very far from being clear” that that 
decision was erroneous. In Erie R. Co. v. Russell,* an action in- 
volving the federal Safety-Appliance Act, it followed a decision 
of the Circuit Court of Appeals in the Eighth Circuit “in view of 
the desirability of uniformity in the decisions of the courts of the 
different circuits in interpreting this act,” and its action is made 
the more impressive by the intimation in the opinion that a ma- 
jority of the court would have reached a different conclusion in the 
absence of that Eighth Circuit authority. 

In the Third Circuit the Circuit Court of Appeals has refrained 
from running counter to decisions in other circuits, but it does 
not seem to have established for itself any general rule. In some 
of its cases it has expressed a very strict policy. Thus in Aspin- 
wall’s Estate,“ upon a question of its own jurisdiction, the court 
said: 


“This question was before the Circuit Court of Appeals for the First 
Circuit in Re Coe, 1 C. C. A. 326, 49 Fed. 481; and it was there held that 
the disallowance of an appeal from an order remanding a cause to the 
state court in which it had originated was proper. It has been urged in 
argument that the reasons given for the judgment in that case are un- 
sound; but that contention is, in our view of the matter, irrelevant. We 
believe it to be our duty to follow that judgment, not for the reasons 
assigned in its support, which it is not necessary either to adopt or to 
reject, but because uniformity of decision amongst the several Courts of 
Appeals upon such a jurisdictional question seems to us to be of para- 
mount importance. It will not result from acceptance of this view of the 
subject that an error once committed would be indefinitely perpetuated, 
for the Supreme Court may at any time settle such questions for all the 
Courts of Appeals alike.” 


And in McCoach v. Philadelphia, etc. Co.,¥ where the court had 
before it a suit on an internal revenue statute, in which the court 
below had followed a decision of the Circuit Court of Appeals for 
the Second Circuit, it said: 


% 191 Fed. 813 (1911). * go Fed. 675, 676 (1898). 
% 183 Fed. 722, 725 (1910). % 142 Fed. 120, 121 (1909). 
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“We think, not only that the court below was clearly right in follow- 
ing the decision of the Court of Appeals for the Second Circuit, but that 
this court, also, should follow it. We base this ruling, not upon comity 
merely, but upon the ground that in suits of this character uniformity in 
the judgments of the several] Courts of Appeals is especially important, 
and should be maintained wherever, as in the present instance, there 
has been no decision of the Supreme Court which precludes it.” 


In Hill v. Francklyn & Ferguson™ the same court, in a suit re- 
lating to duties under the tariff act, even followed the decision, not 
appealed from, of a court of first instance in the Second Circuit, 
saying: 

“Tn suits of this character, uniformity in the judgments of the courts 
of first instance, as well as in those of the appellate tribunals, is desirable, 
and where no direct attack has been made upon a prior adjudication by 
a Circuit Court of the question sought to be subsequently raised in a 
similar suit we think that the prior adjudication, unless clearly erro- 
neous, should be followed.” 


But in a later case, F. B. Vandergrift & Co. v. United States,”" the 
court again had before it a question under the Tariff Act which had 
been decided below on the strength of a Circuit Court decision in 
the Second Circuit, and here its language seems to throw comity 
back into uncertainty, although it is not of comity between Circuit 
Courts of Appeals that the opinion speaks: 


“Did the learned judge err in adopting the decision of the Circuit 
Court for the Southern District of New York? . . . The learned judge 
was clearly right in saying that it is desirable that different decisions 
should not be made as to the rate of duty upon the same articles in the 
different districts. There rests undoubtedly upon a court the duty of 
determining by its own investigation whether or not the article should 
bear a certain duty. This is saying no more than that each court will 
decide the question for itself, unless the appellate court has determined 
the question for it; but that it has been decided in a certain way in one 
jurisdiction should have weight, because of the desirability of having 
uniformity of decision upon the same question, and the decision itself 
has a certain persuasive value, determined by the strength and logic of 
its statement, and this is especially true of the case at bar. While, there- 
fore, we would not feel ourselves bound by a decision of a court of an- 
other jurisdiction upon the same question, we are satisfied in this case 





% 162 Fed. 880, 881 (1908). 27 173 Fed. 609, 611 (1909). 
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that the learned judge made no error in following the decision in the 
Eckstein case.” 


Of the remaining circuits, only in the Seventh has there been any 
reference by a Circuit Court of Appeals to this topic, and the ref- 
erence there is of the briefest character. In Heckendorn v. United 
States that court said: 


“The questions propounded by appellant have been decided ad- 
versely to his contentions by the Circuit Court for the Northern District 
of New York and by the Court of Appeals for the Second Circuit. . . . 
But appellant is right in claiming that he is entitled to our independent 
consideration and judgment.” 


This declaration of independence gains emphasis from the cir- 
cumstance of its utterance in a case under the Tariff Act, where the 
confusion which would be produced in the collection of customs 
duties by diversity of rulings in different parts of the country is so 
obvious; but in practical result it did not make for immediate con- 
fusion, since the court’s independent consideration of the question 
led it to the same result as that reached in the Second Circuit. 

Indeed, it is to be noted that, although there has been this diver- 
sity in some of the utterances of the Circuit Courts of Appeals, there 
has been no diversity of action. The independent and uncon- 
trolled judgment which in a few instances has been asserted has led 
to no conflict of decision. On the whole, probably none is to be 
apprehended. The system of federal Courts of Appeals is still 
young. It may be trusted, as time goes on, to work out a policy of 
harmonious action among the coérdinate jurisdictions. The judges 
of a system of national courts must increasingly feel the constraint, 
not of an international comity of caprice, which is no constraint 
at all, but of a national comity of order and consistency, dictated 
by sound principles of public policy. In yielding to such constraint 
the courts are not belittling themselves; rather do they gain in 
dignity thereby. The national courts, administering the national 
law, constitute a system which must be at unity with itself. 


Arthur March Brown. 
Boston, Mass. 





28 362 Fed. 141, 142 (1908). 
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Joun CurpMAN Gray, Royall Professor Emeritus at the Harvard Law 
School, died at his home in Boston on Thursday, February 25, 1915, 
in his seventy-sixth year. An appreciation of Professor Gray and his 
services to the Law School and the law during the forty-four years of 
his professorship appears elsewhere in this issue. As Professor Gray had 
retired from active lecturing in the School two years before his death, 
none of the present students has had the immediate benefit of his instruc- 
tion. They, however, have profited, as will many classes to come, from 
the use of his masterful case books and treatises and from feeling his 
influence through others who have succeeded him. Although Professor 
Gray was a familiar figure in the library as he was preparing the latest 
revision of the volume which was published just before his death, the 
students of to-day were deprived of the pleasures of closer association 
with him in the classroom, an association, which it is traditional in the 
School, led always to the truest affection for their instructor. To those 
who have entered the School since his retirement there has ever been the 
feeling of deep regret that they barely missed the boon of listening to 
one of the great masters of the common law. Harvard Law School in- 
deed feels the loss of the last of her four great leaders, — Langdell, Ames, 
Thayer, and Gray, — who introduced a new era in legal education. 

The REvIEw cannot acknowledge too strongly the obligation it owes 
to Professor Gray. Throughout its existence it has been guided by his 
counsel and enriched by contributions from his pen. 
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THe Ames ComPETITION. — The modifications introduced this year 
in the Ames Competition, by substituting a round-robin tournament 
between second-year law clubs for the old elimination tournament, have 
had excellent results in operation. Forty-four cases were argued in the 
course of the six rounds. This is more than twice the number argued 
last year, and more than were argued in any two previous years of the 
Competition, taken together. It is estimated that over one hundred 
second-year men participated in the arguments, more than half of whom 
argued two cases. Twenty law clubs entered the first round of the Com- 
petition, and fourteen remained through the sixth. No prizes were 
awarded for work during this preliminary tournament, but pursuant to 
the rules newly adopted this year, the following clubs, which won five 
out of the six cases argued, will be admitted to the elimination tour- 
nament next year leading directly to the Ames Prizes: Kent, Marshall. 
Moody, and Westengard. 


TRIAL BY NEWSPAPER. — Flagrant newspaper reports and comment 
upon trials pending in the courts so often go unnoticed and unpunished, 
that the summary and courageous action of two federal judges recently is 
indeed refreshing to all desirous of the orderly and fair administration of 
justice. A federal district judge, sitting in New York City, took from 
the jury a pending suit for alienation of affections, and sent it to the foot 
of the calendar for the reason that an interview with the plaintiff had 
been widely featured in the morning papers. Kleist v. Breitung.' Only 
a short time before, a federal district judge in Ohio summarily laid a 
heavy contempt fine upon a local daily for having urged the violation of 
an injunction during a street railway agitation and otherwise expressed 
in partisan language an attitude antagonistic to the court. United States 
v. Toledo Newspaper Co.2 Both were conscientious attempts to uphold 
the dignity of the courts and further justice, yet no doubt both called 
forth from the aggrieved papers a storm of indignation and a cry that 





1 (Unreported.) Feb. 12, 1915. Learned Hand, J. The interview was given by 
the plaintiff himself without the knowledge of counsel, and related to facts not in evi- 
dence and prejudicial to the defendant. The power of district courts to order a new 
trial for misconduct of the parties is not defined, but left to rest on common-law princi- 
ples. U.S. R.S., § 726. There appears to be no precisely analogous case, but there are 
cases such as Baker v. State, 82 Ga. 776, 9 S. E. 743, where a new trial was ordered be- 
cause plaintiff discussed his case within hearing of the jury during recess. 

2 Killits, J. (not yet reported). There seems to be considerable doubt whether a 
federal district court can summarily punish a newspaper for contemporaneous com- 
ment under any circumstances. In no other case has it ever been done, and there is 
an old decision squarely contra. Ex parte Poulson, 19 Fed. Cas., No. 11,350. The 
statute says, ‘The said courts shall have power to punish . . . contempts of their 
authority; Provided, that such power shall not be construed to extend to any cases 
except misbehavior of any person in their presence, or so near thereto as to obstruct 
the administration of justice.” U.S. R.S., $725. Judge Killits in an elaborate opinion 
declares that the former decision referred to reflects the influence of a local state stat- 
ute on the judge who decided it, is inconsistent with the historical setting surrounding 
the passing of the act as seen in the Congressional debates, and has been virtually repu- 
diated by expressions of opinion in the Supreme Court in later cases. 

In Massachusetts, the state courts have no hesitation in punishing n for 
contempt of court in such cases. See Globe Newspaper Co. 2. Comanatenealitl, 188 
Mass. 449. 
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the rights of the people must be championed and judicial oppression 
overthrown. 

Criticism of a court after a case has terminated is properly subject to 
no limitation except the law of libel,’ but discussion that is before or con- 
temporaneous with a trial may be the source of very serious injustice to 
litigants. Where the jury are allowed full liberty outside of session time, 
the possibility of misinformation and prejudice is almost unlimited. To 
keep them in close confinement is not only an unwelcome remedy, but one 
that is thoroughly inadequate. It leaves untouched the reaction upon the 
judge himself when his animosity is aroused by press comment, the effect 
upon the jury before it is impanelled, and also the very powerful indirect 
forces that reach a jury after the trial begins. In spectacular trials like 
that of Leo Frank, Thaw, Hattie Le Blanc, or Luetgert, where all the great 
dailies devote several pages to the testimony, and flaunt daring head- 
lines about the guilt or innocence of the accused, public opinion runs so 
high that no amount of precaution can prevent its being felt by the jury. 

With this in mind the English courts have adopted a strict view which 
would probably go the full length of forbidding any publication whatever 
if the necessity seemed strong enough.‘ Public opinion would not permit 
our courts to adopt this view. Not only is the mystery of a closed door 
too much for the American public to endure, but they somehow feel 
themselves entitled to their breakfast table thrill, as though by immemo- 
rial user. It would be much better to allow unrestricted a verbatim 
report of all the evidence that goes to the jury ® coupled with such purely 
descriptive comment as is reasonable and impartial, and an addition of 
the arguments on points of law if it is desired. The difficulties which 
this creates in case a second trial becomes necessary are more than offset 
by the suspicion which would immediately attach to any court that 
adopted Star Chamber methods. But any attempt by a newspaper inde- 
pendently to run down clues ahead of their appearance in court, to sup- 
plement the trial by the publication of facts not appearing in testimony, 
to print evidence which the judge rules inadmissible, to report argument 
on the facts which takes place while the jury are excluded, or to give par- 
tisan comment upon the testimony either directly or by the subtle in- 
nuendo of headlines should be severely frowned upon and punished by 
the imposition of heavy fines if necessary. The jurisdiction of the court 
to punish for contempt should be based upon the character of the acts 
done rather than on any technical rule about the “presence of the court.” 
If some such dividing line as above suggested could be clearly estab- 
lished, friction between the newspapers and the courts from misunder- 
standings as to the power of each would be lessened. It would give the 
public information without partisanship, and would make less frequent 
the essentially arbitrary remedy of summary process for contempt. 
If the action of Judge Hand and Judge Killits is followed by similar sum- 
mary punishment of offenders by other courts, clear rules may even- 
tually be developed for the trial of causes by juries instead of printer’s ink. 





§ See Storey v. People, 79 Ill. 45. 

‘ King v. Clement, 4 B. & Ald. 218; Hunt v. Clarke, 58 L. J. Q. B. 490, 494. 
5 See 42 Nat. Corp. REP. 153. 

® See In re Shortridge, 99 Cal. 526, 34 Pac. 227. 
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THE OBLIGATION OF AN EMPLOYER TO PROCURE EMERGENCY MEDI- 
CAL ATTENTION FOR AN EMPLOYEE INJURED WITHOUT His FAvuLt. — 
That the law does not seek to enforce moral duties,! as such, is axiomatic. 
The law of torts is concerned merely with restraining one from active 
conduct likely to injure others. One need not, therefore, move a finger 
to rescue a stranger from peril,? though, indeed, if he is responsible for 
that peril because of a breach of legal duty, it behooves him to lessen the 
evil consequences of an injury that he must pay for. The rare affirma- 
tive non-contract duties arise chiefly from certain relations, — such as 
master and servant, or carrier and passenger,’ — and it is upon the basis 
of some relational duty, if at all, that we must justify a recent case hold- 
ing a stone quarry company liable for the negligent failure of its su- 
perintendent to summon prompt medical assistance for an employee 
dangerously injured without the company’s fault. Hunicke v. Meramec 
Quarry Co., 172 S. W. 43 (Mo.).4 

Aside from dicta,’ this case seems the first to determine expressly that 
an employer has this relational duty when the employee is powerless to 
help himself. The class of cases most relied on by the principal case 
holds that certain agents have emergency authority to employ physi- 
cians on behalf of the principal, but these are at most dicta, for it may 
well fall within an agent’s incidental powers to do certain acts which, 
though not obligatory upon the principal, are yet to his interest to have 
performed.’ On the other hand, some cases denying such emergency 


1 “Tt is undoubtedly the moral duty of every person to extend others assistance 
when in danger. . . . And if such efforts should be omitted by anyone when they 
can be made, without imperiling his own life, he would by his conduct draw upon him- 
self the just censure and reproach of good men, but that is the only punishment to 
which he would be subjected by society.” Field, J., in United States ». Knowles, 4 
Sawy. (U. S.) 517, 510. 

2 An extreme case held that a railroad company had a duty to stop and pick up 
trespassers run over without its fault. Whitesides v. Southern R. Co., 128 N. €. 229, 
38 S. E. 878. This, of course, is at variance with the law in enforcing a purely humane 
obligation. Union Pacific R. Co. v. Cappier, 66 Kan. 649, 72 Pac. 281. Cf. Adams & 
Reid v. Southern Ry. Co., 125 N. C. 565, 34S. E. 642. 

3 See Professor Pound in 25 INTERN. J. oF Etuics, No. 1, “‘. . . in the law of torts, 
the existence of some relation calling for care or involving a duty of care is often de- 
cisive of liability. . . . In the absence of a relation that calls for action, the duty to 
be the Good Samaritan is moral only.” For a discussion of the relational duty of 
public servants, see NOTES, p. 620. 

4 A statement of facts will be found in Recent CasEs, p. 638. It is possible that 
this case could have gone off on the ground that there was an active misfeasance which 
“made bad worse,” for there was some evidence that a fellow servant was proposing 
to stop the flow of blood by tying a rope tightly around the leg of the injured man, when 
the superintendent stopped him, telling him “it would do no good.” In such a case 
even the humble trespasser has rights. Northern Central Ry. Co. v. State, 29 Md. 420. 
But the court treats the case as one of a mere nonfeasance. 

5 In Ohio & Mississippi R. Co. v. Early, 141 Ind. 73, 40 N. E. 257, the legal obliga- 
tion seems to have been recognized, but was held to have been fulfilled in that case 
where the employee declined further aid. Likewise, in Baptiste v. Baptiste, 130 La. 
898, 58 So. 702. 

6 In Terre Haute & I. R. Co. v. McMurray, 98 Ind. 358, it is true the court con- 
sidered that the emergency authority existed because of the employer’s legal duty. 
But in Cairo & St. Louis R. Co. ». Mahoney, 82 IIl. 73, a legal obligation was expressly 
denied, and the agent’s emergency authority was spelled out from various considera- 
tions. For a similar view see Union Pacific R. Co. v. Beatty, 35 Kan. 265, 268, 10 Pac. 
845, 846-7; Sevier v. Birmingham, S. & T. R. Co., 92 Ala. 258, 260, 9 So. 405; Union 
Pacific R. Co. v. Winterbotham, 52 Kan. 433, 34 Pac. 1052. 
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powers would seem to negative a legal duty, for if the employer had an 
emergency duty to summon assistance it is a fair inference that his high- 
est representative present, performing that duty, had authority to do 
so.’ Furthermore, such a legal obligation seems to have been expressly 
denied.* But apart from authority, the employer’s duty enforced in the 
principal case is a sane application of the principle underlying those 
better defined duties of supplying safe appliances, a reasonably safe place 
in which to work, and competent co-workers. The relational obliga- 
tion arises because from the nature of things the servant must trust his 
safety in these respects to his master’s care. Without affirming that ' 
the master has a general duty to care for a sick or disabled servant,'° 
it may without inconsistency be held that some obligation does exist 
where a grievous injury has incapacitated the servant from summoning 
assistance. Being an emergency duty," it would extend only to requir- 
ing the employer to render such “first aids” as are accessible and, if 
necessary, to transport the servant to a place where he may get the 
needed attention. 

What are the conditions under which this unusual relational duty 
should arise? It has been suggested that it should apply only in employ- 
ments the inherent hazard of which renders grave injuries likely to 
occur.” Though such circumstances would make a stronger case,’ it 
may be doubted whether this obscure line between dangerous and non- 
dangerous occupations should be the determining factor. Rather should 
the duty be limited by a twofold inquiry: first, whether the servant, 
injured in the execution of his employment, is in urgent need of aid 
which he himself is powerless to procure, and second, whether the work 
is of such a sort as to give the employer a peculiar ability to render or 





7 For a more detailed examination of the emergency cases, see LABATT, MASTER 
AND SERVANT, §§ 2003-2004. Many of the cases cited as denying an agent’s authority 
to engage physicians do not appear to have been emergencies. St. Louis & K. C. R. 
Co. v. Olive, 40 Ill. App. 82. In others the question of emergency was not raised, 
though one apparently existed. Peninsula R. Co. v. Gary, 22 Fla. 356. Other cases 
limit this emergency authority of agents to employments, like railroading, that are 
especially hazardous. Holmes v. McAllister, 123 Mich. 493, 82 N. W. 220. Cushman 
v. Clover Land Coal & Mining Co., 170 Ind. 402, 84 N. E. 759. 

8 Makarsky v. Canadian Pacific R. Co., 15 Manitoba L. R. 53, 70; King v. Inter- 
state C. S. R. Co., 23 R. I. 583, 51 Atl. 301. 

® Professor Bohlen, in an article in 56 Am. L. REG. 217, 334, finds a tendency of the 
cases to apply “‘the general principle that whenever the servant must, from the very 
nature of the employment, encounter perils from which the master alone can protect 
him, the master owes him a duty to take care to afford him adequate protection.” 

10 This was early settled in Wennall v. Adney, 3 Bos. & P. 247. But for a striking 

statutory reversal of this common-law conception, see, for example, the Illinois Work- 
men’s Compensation Act, providing that “the employer shall provide first aid medi- 
cal, surgical and hospital services, also medical, surgical and hospital services for a 
period not longer than eight weeks, not to exceed, however, the amount of $200.”” ILL. 
REVISED STATS., 1913, P. 1209. 
_ 1 “This duty . . . only arises out of strict necessity and urgent exigency, where 
immediate attention thereto is demanded to save life or prevent great injury. The 
duty arises with the emergency and with it expires.” Ohio & Mississippi R. Co. ». 
Early, supra, 141 Ind. 73, 81, 40 N. E. 257, 250. 

® See the principal case, p. 54, and also Holmes v. McAllister, supra, 123 Mich. 493. 
498, 82 N. W. 220, 221; Salter v. Nebraska Telephone Co., 79 Neb. 373, 376, 112 
N. W. 600, 602. 

% The typical case is railroading, wherein an employee is likely to be injured far 
from home, and unable to get aid save through the intervention of the employer. 
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summon assistance. For instance, if the driver of a delivery wagon is 
injured in a collision, there would be no duty of relief, for the service is 
not of a kind that gives the master any special or exclusive control over 
the situation. And this would be true, even in the fortuitous circum- 
stances that the master was present at the scene.“ On the other hand, 
if a domestic servant is helplessly injured in the pursuance of a service 
presumably beneficial to the master, his isolation inherent in the work 
. compels him to depend upon that protection which the master has the 
peculiar means to afford.” 

With these elements, it is submitted, the law should impose a rela- 
tional duty. Although particular cases have sometimes been covered by 
statute,!* there is room for a wise application and development of com- 
mon-law principles in respect to the obligations which are cast upon the 
employer by this voluntarily assumed relation. 


EFFECT OF AN UNACCEPTED PARDON UPON THE PRIVILEGE AGAINST 
SELF-INCRIMINATION. — The highwater mark of protection accorded 
the privilege against self-incrimination, supposedly reached by the dis- 
sent in Brown v. Walker,! has perhaps been exceeded in the recent case 
of Burdick v. United States, 236 U. S. 79, 35 Sup. Ct. 267.2 In a unani- 
mous decision the Supreme Court held that a witness does not lose his 
privilege against self-incrimination by being tendered an unconditional 
pardon which he refused to accept. This result was attained upon the 
grounds that the validity of a pardon depends upon acceptance;* that 
the witness is consequently not technically free from danger of punish- 
ment, although he had the means at hand to remove the danger; that 
he cannot be made to forego his right to refuse the pardon and avoid 
possible disgrace; and so his privilege still exists. 

If the privilege against incrimination is removed, it may well be that 
the witness will be indirectly forced to accept the pardon. Inasmuch as 
it is revocable until accepted, if his evidence would disclose a strong 
case against him, he cannot safely trust to the future good will of the 
government, but must accept at once. But it is by no means certain 
that it is illegal to force the acceptance of a pardon. Clearly an accused 
has no right to demand prosecution, for a nolle prosequi may issue without 





14 The moral duty would be strong, but there is nothing in the nature of the relation 
which could give rise to a legal duty. 

1 The duty not being predicated upon any liability of the master for the initial 
injury, it matters not whether that injury came from the negligence of a fellow servant, 
from an “‘assumed”’ risk, or was partly due to contributory negligence. 

16 For example, a number of states require medical assistance to be provided for 
employees injured in mines. See LABATT, MASTER AND SERVANT, § 1890. In South 
Carolina, a railroad is required to give immediate notice to a physician “most accessi- 
ble to the place of accident.” Crvit Cong, 1912, § 3228. And it may be remarked 
that in states where an employer under the Workmen’s Compensation Acts must in- 
demnify his employees for all injuries “arising out of and in the course of the employ- 
ment,” prompt and effective steps are apt to be taken to prevent an enhancement of 
liability. 

1 161 U. S. 501, 610. 

2 For a statement of the case, see RECENT CASES, p. 642. 

3 United States v. Wilson, 7 Pet. (U. S.) 150. 
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his consent. Nor can he insist upon punishment after conviction when 
the state expresses the contrary desire.’ So the only objection to en- 
forcing the acceptance of a pardon must be the implication of guilt on 
the acceptor. A pardon is an “act of grace,” ® issuing at any time after 
the alleged criminal act has been committed.’ Perhaps it is true, as it 
is often said, that since it does not issue on the assumption of innocence, 
there is an implication of guilt in its acceptance.* But certainly an in- 
voluntary acceptance will connote no such disgrace any more than do 
the immunity statutes, which are held constitutional.® While for the 
purposes of showing that the time of acceptance determines when a 
pardon becomes effective and irrevocable, it may be permissible to 
draw an analogy to a grant or deed,!° this analogy should not be carried 
to the illogical extent of losing sight of the true nature of a pardon in 
holding that its acceptance must be left to the will of the accused. So 
the objection that a denial of the privilege against incrimination might 
possibly indirectly thrust a pardon upon the witness is without weight. 

In placing so much stress upon the nature of a pardon, there is danger 
of losing sight of the true character and purpose of the privilege. The 
privilege against self-incrimination cuts into the general rule, that the 


state is entitled to the testimony of all its citizens, to the extent neces- - 


sary to protect the witness from being compelled to bring about his own 
punishment." This privilege does not extend to protection from shame 
and disgrace that the disclosure of his participation in crime may bring. 
For example, the privilege is gorie, when the Statute of Limitations has 
run against the crimes his testimony may reveal.” Likewise an accepted 
pardon removes the privilege. And the statutes requiring testimony by 
giving immunity have been held constitutional, for by removing the 
reason for the privilege, it is destroyed.“ If the witness in the principal 
case is still open to dangers from prosecution, it is because of his own 
free will in declining the protection offered by the pardon provided that 





4 The so-called right of a criminal to a trial and verdict has reference merely to the 
question whether a later prosecution, after a nolle prosequi of the former without his 
consent, places him twice in jeopardy. See United States v. Shoemaker, 27 Fed. Cas., 
No. 16,279, at p. 1069, 2 McLean (U. S.) 114, 119. 

5 “Tf the King pardons a felon, and it is shown to the court; and yet the felon 
pleads not guilty, and waives the pardon, he shall not be hanged; for it is the King’s 
will that he shall not; and the King has an interest in the life of his subject.” Jenk. 
139, Case LXII. 

6 Marshall, C. J., in United States v. Wilson, supra, 160. 

7 This point was not passed upon in the principal case, but see in the lower court, 
United States v. Burdick, 211 Fed. 492, 493; Ex parte Garland, 4 Wall. (U. S.) 333, 


380. 

8 See Cook v. Middlesex Co., 26 N. J. L. 326, 331; Manlove ». State, 153 Ind. 80, 
53 N. E. 385. 

® Brown v. Walker, supra. 

10 See United States v. Wilson, supra; In re Nevitt, 117 Fed. 448, 460. 

1 The privilege has been given undue emphasis by its incorporation into the federal 
Constitution and the constitutions of all but two of the states, but this does not change 
its purpose as a rule of evidence. See Professor Wigmore in 5 Harv. L. REv. 71; 15 
ibid. 610; W1GMORE, EvIDENCE, §§ 2250, 2251. See Twining v. New Jersey, 211 U.S. 
78, 102. 

2 Mahanke ». Cleland, 76 Ia. gor, 41 N. W. 53. See 5 Harv. L. REv. 24, 27. 

13 Queen v. Boyes, 1 B. & S. 311. 

M4 Brown v. Walker, supra. See Hale v. Henkel, 201 U. S. 43. 
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it is still held open.“ The reason for refusing the pardon may be the fear 
of incurring possible disgrace.* But even though receiving the pardon 
throws upon the witness a double disgrace arising not only from the 
testimony he may give, but also from the acceptance of the pardon, a 
mere increase in the amount of shame can hardly operate to change the 
scope and character of the rule. 

The force of the argument of the Supreme Court that, — “In this as 
in other conflicts between personal rights and the powers of government, 
technical,— even nice,— distinctions are proper to be regarded,” !” is 
greatly diminished when balanced against the contention of Judge 
Hand in the lower court that, — “Legal institutions are built on human 
needs and are not merely arenas for the exercise of scholastic ingenuity.” !* 
And, it is submitted, even the technical reasoning of the Supreme Court 
breaks down when considered in the light of the true basis for the privi- 
lege against self-incrimination.’ 


JuRIsDICTION OF Equity TO INTERFERE WITH INTERNAL MANAGE- 
MENT OF FOREIGN CORPORATIONS. — The recent case of Tolbert v. 
Modern Woodmen of America, 145 Pac. 183 (Wash.),! brings up the 
much disputed question as to how far, if at all, a court of equity will 
interfere in the internal management of a foreign corporation. A foreign 
mutual life insurance company threatened to cancel the plaintiff’s cer- 
tificate of membership. In a suit against the corporation to enjoin such 
action, process was served on the local agent authorized to receive ser- 
vice. Relief was refused on the ground, often asserted,? that equity has 
no jurisdiction to entertain a suit requiring interference with the inter- 
nal management of a foreign corporation. 

Since a corporation exists only by the legislative fiat of the sovereign 
creating it, its existence must be limited to the territorial jurisdiction of 
that sovereign.’ In other words, the foreign corporation is not and 
never has been actually present before the court in which suit is brought.‘ 





18 So a writ of habeas corpus was refused a prisoner who had rejected an uncondi- 
tional pardon, because it was his own voluntary act that kept him confined. In re 
Callicot, 8 Blatch. 89, 95. 

16 Tf in truth the acceptance is forced upon the witness, then, as has been submitted, 
no disgrace would ensue. 

17 Justice McKenna in the principal case, p. 94. 

18 United States v. Burdick, supra, p. 494. 

19 “When, however, the question is of privilege, the witness only needs protection 
and he is protected when the means of safety lies at hand.” Judge Hand in United 
States v. Burdick, supra, p. 494. 


1 For a statement of the case, see p. 634 of this issue of the REvrew. 

2 See Wilkins v. Thorne, 60 Md. 253; North State Gold & Copper Mining Co. ». 
Field, 64 Md. 151, 20 Atl. 1039; Kansas, etc. Construction Co. v. Topeka, S. & W. 
R. Co., 135 Mass. 34; BEALE, ForEIGN CorPoRATIONS, § 300. The mere fact that 
the management of a foreign corporation is involved seems to be taken as conclu- 
sive against the jurisdiction of the court. See Taylor v. Mutual Reserve Fund Life 
Ass’n, 97 Va. 60, 33 S. E. 385. 

3 See Bank of Augusta ». Earle, 13 Pet. (U. S.) 519, 588; Paul ». Virginia, 8 Wall. 
(U. S.) 168, 181; R. Co. v. Koontz, 104 U. S. 5. 

4 See Smith v. Mutual Life Insurance Co., 14 Allen (Mass.) 36; Matter of Rap- 
pleye, 43 N. Y. App. Div. 84, 50 N. Y. Supp. 338. 
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To-day, however, practically every state has a statutory requirement 
that foreign corporations, before doing business in the state, shall signify 
their consent to be sued in the courts of the state, by appointing an 
agent to accept service of process.’ When consent to service is thus 


_given, the actual presence of a corporation.is no more necessary to give 


the court jurisdiction than that of a natural person who had consented 
in advance and was out of the state at the time of the suit.’ If, then, the 
court has before it-a case where the defendant has been duly served with 
process, and the facts are such that equity would act if the defendant 
were a domestic corporation, it is submitted that the only question for 
determining jurisdiction should be whether the court has power to render 
an effective decree.’ If the corporation has property within the juris- 
diction, sequestration should be a proper method of enforcing the decree; 
and, as a practical matter, very effective pressure may be brought to 
bear on the corporation by a threat to exclude it from the state unless 
it obeys the decree of the court.® 

If then the court has jurisdiction, a further and equally important 
question arises whether the court in its judicial discretion should exercise 
this jurisdiction. The corporation, it is true, is the creature of the sov- 
ereign by whose will it exists. Its capacity and powers, the rights and 
obligations of its shareholders, and its general management are regu- 
lated by the laws of that sovereign.® But since the courts every day 
interpret and enforce rights acquired under foreign law, the necessity of 
doing so in this case should in no wise deter the court. There is, of 
course, the graver difficulty of compelling acts outside the jurisdiction.!° 
But this objection is neither more nor less serious in the case of foreign 
corporations than in other cases. And it does not apply where the acts 
are to be done within the jurisdiction, or where it is an injunction against 
doing acts as in the principal case. The feeling that such matters can 
best be handled by the state of the domicile presents the most formid- 
able barrier in the way of equity exercising its jurisdiction, but sole 
control by that state does not always lead to satisfactory results under 
modern conditions." Many corporations created in one state transact 
business in almost every state of the Union; and very often a corpora- 
tion is created in one state to do business wholly within another. In 
the former of these cases, it would obviously be unjust to have the 





5 For a collection of these statutes, see BEALE, FOREIGN CORPORATIONS, ch. vii. 

6 Montgomery, Jones & Co. v. Liebenthal & Co., [1898] 1 Q. B. 487. 

7 For this test of jurisdiction, see Dicey, Conriict or Laws, 40. For cases allow- 
ing decrees against foreign corporations when there were practical means of enforce- 
ment, see Harding v. American Glucose Co., 182 Ill. 551; Richardson v. Clinton Wall 
Trunk Co., 181 Mass. 580, 64 N. E. 400; Ernst v. Rutherford & Boiling Spring Gas 
Co., 38 N. Y. App. Div. 388, 56 N. Y. Supp. 403; Prouty v. Michigan, S. & N. Ind. 
R. Co., 1 Hun iN. Y.), 655. 

8 Kansas GENERAL STATUTES, 1905, § 3591 (providing for exclusion of corpora- 
tions unless they obey the decrees of the courts). 

® BEALE, ForEIGN CorporaTIons, §§ 301, 304, 305. 

1° For cases ordering affirmative acts abroad, see The Salton Sea Cases, 172 Fed. 
792; Miller v. Rickey, 127 Fed. 573, 218 U. S. 258; Willey v. Decker, 11 Wyo. 476, 
73 Pac. 210. But see 17 Harv. L. REv. 572; 23 id. 390; 26 id. 294. 

_ 1} The popular desire to increase the control of the state courts over foreign corpora- 
tions is shown by legislative attempts to keep them out of the federal courts. See 28 
Harv. L. REv. 304. 
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courts of several different states rendering inconsistent decrees against 
the corporation especially as all interested parties could not conven- 
iently be joined. Accordingly, matters of actual internal management, 
such as election of officers, issue of stock, declaration of dividends and 
distribution of assets might well be left to the courts of the domicile. 
But, on the other hand, where a corporation has all its property and 
transacts all its business in the state where suit is brought, the fact that 
it has been incorporated in another state should not deprive the court 
of all the powers over it which the court has over domestic corporations. 
Therefore, it is submitted that the foreign character of a defendant 
corporation should not be conclusive against the jurisdiction of the 
court, if an effective decree is possible, but should be merely one of the 
facts to be considered in determining whether the court can do substan- 
tial justice to all concerned. 

In the principal case it does not appear whether or not the local court 
had means of pressure such as to render a decree effective. But even if 
this were the case, equitable relief was properly refused. The defend- 
ant corporation was doing business in a number of states, while the 
plaintiff was not merely seeking to adjust an insurance claim between 
himself and the company, but was asserting membership as a shareholder. 
The rights of all parties could best be determined at the corporate 
domicile. 


ImpLreD AUTHORITY OF THE PRESIDENT TO WITHDRAW PuBLIc LANDS 
FRoM Entry.— The recent majority decision of the United States 
Supreme Court upholding the power of the President to withdraw from 
entry oil lands which Congress had opened to settlement! gives legal 
sanction to the employment of ordinary business methods in the machin- 
ery of government, without disturbing the delicate adjustment of power 
between Congress and the President. United States v. Midwest Oil Co., 
Sup. Ct. Off., No. 278 (Feb. 23, 1915). The defendants made entry on 
the lands withdrawn, after the issuance of the President’s order. While 
recognizing to the fullest extent that the power over the public domain 
is lodged primarily with Congress,’ the court works out an implied au- 
thorization of Executive withdrawals from long-continued acquiescence 
by Congress. The result is sustained on principles of agency, as applied 
in other situations,‘ and is in no way dependent on any theory that the 
President has acquired the power by adverse possession. 

The government seems to have urged, though apparently not very 
seriously, that the President, as commander-in-chief of the army and 
navy, could hold these petroleum lands, as a valuable source of fuel 
supply, pending action by Congress. | As the decision is placed on other 
grounds, this claim is not denied by the Court, but it seems wholly un- 
tenable. Securing an adequate fuel supply, from whatever source, falls 





1 Act oF FEB. 11, 1897, 29 STAT. 526, R. S. 2319, 2320. 

2 Temporary Petroleum Withdrawal, No. 5, issued Sept. 27, 1909. 

8 CONSTITUTION OF THE UNITED States, Art. IV, § 3. 

4 Wheeler v. Benton, 67 Minn. 293; Tennessee River Trans. Co. v. Kavanaugh 
Bros., ror Ala. 1. 
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within the province of Congress to “provide and maintain a navy,” ® 
rather than under the powers of the commander-in-chief. Furthermore, 
the public lands, the particular source of fuel over which authority is in 
this instance asserted, are committed to the control of Congress by the 
Constitution, and the land laws have been passed in pursuance of this 
power. In no emergency, short of war, can it be said that the power to 
suspend a duly enacted statute is fairly incidental to the Executive’s 
position as commander-in-chief. 

There seems no constitutional objection, however, to Congress dele- 
gating by implication the power over the public domain which the Presi- 
dent exercised. He may be expressly authorized, as an administrative 
agent with wide discretion, to withdraw public lands from entry. And 
although it does not follow as a necessary corollary,’ the constitutionality 
of an implied delegation of power is equally well supported by the au- 
thorities * and is tacitly admitted by the dissenting justices in the prin- 
cipal case. But they urge that the implied authority of the President 
was in this case exceeded, because the acquiescence of Congress has not 
been established except where the withdrawal was in pursuance of a 
settled legislative policy, or where the lands withdrawn were the sub- 
ject of a disputed grant. This classification in fact includes all with- 
drawals for a public purpose which have come before the courts, but 
nowhere in the cases is there a suggestion that the implied authority 
upon which the decisions rely _is arbitrarily limited as the dissenting jus- 
tices suggest. Congress has never disturbed any of over two hundred 
and fifty Executive orders for land withdrawals for a variety of purposes,? 
including Indian reservations, military reservations, and bird reservations. 
Where a grant of land by Congress to a state had uncertain boundaries, 
and the Executive thought the state might be entitled to a larger claim 
than proved to be the case, the United States Supreme Court upheld a 
withdrawal by the President,!° “in order to give the state the oppor- 
tunity of petitioning for an extension of the grant by Congress.” " The 
uniform acquiescence of Congress in the exercise of such varied powers, 
together with not infrequent appropriations for the use of the lands re- 
served, lay a solid foundation for the implication of a general adminis- 
trative agency, with authority adequate to the emergencies which must 





5 CONSTITUTION OF THE UNITED StaTEs, Art. I, §8. It was also pointed out by the 
dissent that the lands in question being in Wyoming had little connection with naval 
fuel supply. 

6 Spalding v. Chandler, 160 U.S. 394. The withdrawal was authorized for “pub- 
lic purposes.” 

7 It might be argued that the guardianship of the public domain was a trust which 
Congress should not be allowed to delegate save by express enactment. 

8 Grisar v. McDowell, 6 Wall. (U. S.) 363. 

* The enumeration is taken from the majority opinion and is not denied by the dis- 
senting justices. 

10 The Des Moines River Cases: Dubuque & P. R. Co. »v. Litchfield, 23 How. (U. S.) 
66; Wolcott ». Des Moines Co., 5 Wall. (U. S.) 681; Wolsey »v. Chapman, ror U. S. 


755. 

11 See Bullard v. Des Moines & F. D. R., 122 U. S. 167. Nor can it be validly 
argued that the withdrawal was necessary in order to protect the state in what the 
courts might later construe to have been granted it. Had the land withdrawn been in 
fact previously granted the state, subsequent occupiers, of course, could not have inter- 
fered with the state’s prior title. 
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constantly arise in the management of the public domain. Nor does 
the failure of Congress to ratify the President’s act when requested to 
do so negative the existence of the power in the present instance, in 
view of the words of the statute passed that it should not be construed as 
a “recognition, abridgment, or enlargement” of such rights.” Fur- 
thermore, it is submitted that the question of ratification is immaterial. 
It could not have related back to the prejudice of intervening rights ac- 
quired by settlers between the order and the ratification.” 

It is clear that the case should not be interpreted as conferring any 
additional power on the Executive. It is merely a judicial recognition 
of the fact that Congress is as likely as any other property owner, busy 
with affairs, to employ a general administrative agent whose authority 
is implied from the principal’s acquiescence. 


ENJOINING WASTE TO Protect INCHOATE DowER. — There is a long 
standing diversity of opinion in the books concerning the nature of the 
somewhat impalpable right of the wife known as inchoate dower. It 
has sometimes been maintained that she has a subsisting interest or 
estate in land,! while on the other hand it is also postulated that the 
wife had in no sense an interest, but merely an inchoate right of action.” 
A recent New York case makes pertinent the question whether this 
jejune inquiry is of any practical importance. Rumsey v. Sullivan, 150 
N. Y. Supp. 287 (App. Div.). In a suit by the wife to protect her in- 
choate dower, the court refused to enjoin waste by the grantee of the 
husband who took by a conveyance in which the wife did not join, and 
who was exploiting the land for oil by opening new wells and using wells 
he had already opened.* The only other case that has been found upon 
the subject is one in South Carolina, which granted an injunction where 
the husband’s assignee was clearing the land of timber.‘ 

It is certain that regardless of the view taken as to the nature of in- 
choate dower, the courts have given it substantial protection in many 
instances. A wide variety of remedies have been made available to the 
wife when an alienation has been fraudulently secured by the husband 
without her consent, or when her consent has been obtained by fraud.° 
Whenever outsiders are to acquire a new interest in the realty, either by 
act of the parties or by operation of law, the wife’s interest is recognized 





2 AcT OF JUNE 25, 1910; 36 STAT. 847. 
% Taylor v. Robinson, 14 Cal. 396; see Cook ». Tullis, 18 Wall. (U. S.) 332, 338. 


1 See Simar v. Canaday, 53 N. Y. 298, 304; 2 SCRIBNER, DowER, 6 ef seg.; 20 
Harv. L. REv. 407. 

2 See Moore v. City of New York, 8 N. Y. 110, 113; 4 COUNSELLOR, 199, 200; 
TIFFANY, REAL PROPERTY, § 197. 

’ For a statement of the case, see RECENT CASES, p. 630. 

4 Brown »v. Brown, 94 S. C. 492, 78 S. E. 447. 

5 Further transfer may be enjoined. Brown v. Brown, 82 N. J. Eq. 40, 88 Atl. 186. 
A judgment may be opened so that she can intervene. Waterhouse v. Waterhouse, 
206 Pa. St. 433, 55 Atl. 1067. If execution sale brings only a nominal sum, a construc- 
tive trust will be imposed on the assignee. Buzick v. Buzick, 44 Ia. 259. A deed in 
which she was led to join by fraud may be cancelled of record. Clifford ». Kampfe, 
147 N. Y. 383. Or she may have damages at law for misrepresentation. Simar v. 

anaday, supra. 
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as having present value, and if necessary, steps are taken to preserve 
this to her. An impressive list of the kinds of protection given might be 
compiled,’ and no doubt each instance might be adequately explained 
either on the ground that she has an interest in realty or that social 
necessity requires a preservation of her rights, of whatever nature they 
may be.® Nor does the fact that the wife may not assign her dower ® 
tend materially to show that it is not an estate, for the contingent re- 
mainder, long recognized as an estate, was not assignable at common 
law.!° At the most, the names fastened upon inchoate dower are merely 
indications of the temper of the particular court and the extent to which 
it might afford protection. 

The enjoining of waste, likewise, does not call for a determination of 
this mooted question. Equity, of course, looks at the substance and 
disregards the formal attempts at meticulous cataloguing made by the law 
courts. Thus waste may be enjoined by a life tenant," or by a remainder- 
man when preceded by an intervening estate,” although no remedy 
exists for such estates at law. If in substance it appears that the holder 
of the land is using it to an extent beyond what can properly be presumed 
to have been given him,” equity stops the abuse. The wife, whatever 
she has now, will, on the arising of a contingency, have an estate in the 
land. Her interest is substantially like a life estate in one-third of the 
realty, splitting the husband’s estate in fee, as it were, into a precedent 
life estate and a subsequent remainder in fee,“ or even more similar to an 
executory devise for life on the happening of a contingency.” As these 
estates are protected from waste,!* equity should likewise see to it that 
the value of inchoate dower, whatever its legal status, should not be 
destroyed. It is true that the husband himself is unimpeachable for 





6 Release of inchoate dower is valid consideration. Bullard v. Briggs, 24 Mass. 533. 
Redemption at tax sale may be based upon it. Henze v. Mitchell, 93 Neb. 278, 140 
N. W. 149. It will constitute breach of a covenant against incumbrances. Russ 2. 
Perry, 49 N. H. 547. In partition it cannot be cut off unless the wife is made a party. 
Greiner v. Klein, 28 Mich. 12. In condemnation proceedings and in mortgage fore- 
closure a share of the proceeds must be set aside for the wife. In re New York and 
Brooklyn Bridge, 75 Hun 558, 27 N. Y. Supp. 597. Vreeland v. Jacobus, 19 N. J. Eq. 231. 
Contra, Kauffman v. Peacock, 115 Ill. 212. Adverse possession for the statutory period 
in the lifetime of the husband will not prejudice the interest of the widow at his death. 
Lucas v. Whitacre, 121 Ia. 251, 96 N. W. 776; Winters v. De Turk, 133 Pa. St. 359, 
19 Atl. 354. 

7 E. g., see TIFFANY, REAL Property, § 197; 20 Harv. L. REv. 4 

8 For a discussion of the strong public policy which led to the ‘seuhianen of 
dower and the high aun which the courts have therefore given it, see 1 SCRIBNER, 
DowER, 20. 

® See Johnston ». Vandyke, 13 Fed. Cas., No. 7,426, p. 894; Mason v. Mason, 140 
Mass. 63. 

10 See 28 Harv. L. REv. ror. 

11 Molineaux v. Powell, 3 P. Wms. 268 n. (F.). 

2 Anonymous, Moore, 554, pl. 748; Perrot v. Perrot, 3 Atk. 94. 

% For an excellent discussion of the grounds on which equity enjoins waste, see 
Lord Campbell’s opinion in Turner v. Wright, 2 DeG. F. & J. 234. 

* Cf. statements in the cases such gs in Mason v. Mason, supra, p. 63, “ . . .. the 
inchoate right of dower i is a vested nght of value dependent on the contingency of 
survivorship. . 

% CY. Bullard ». Briggs, supra, p. 539, “It [dower] is more than a possibility and 
may well be denominated a contingent interest.” 

8 Life estate: see note 12 supra; executory devise: Turner v. Wright, supra. 
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waste.!? But this is due no doubt to the wife’s incapacity at common law 
to sue her husband, and now even after statutory emancipation this long- 
established privilege of the husband would probably continue on grounds 
of policy. But the grantee of the husband would not be protected by 
any such procedural bar or by considerations of domestic welfare. 

Although in the principal case the court expressed itself strongly 
against enjoining waste, the case was fortified by the fact that the 
grantee was merely committing ameliorating waste.!* In the case of a 
life estate or executory devise the courts will enjoin only equitable 
waste, that is, a use beyond what a prudent manager would do with 
his own property. As the wife’s interest is certainly no more substantial 
than these estates, the principal case may be supported because of the 
absence of equitable waste. However, as dower differs from other cases 
in that it arises by action of law rather than the intent of the parties, 
it may be that the policy of the law which creates it would favor protec- 
tion from legal waste as well. Whatever may be the final result, the 
two cases that have arisen certainly would not go to this extent.” 


THE TAXING POWER AND THE JURISDICTION OF THE Courts. — That 
judicial tribunals in the absence of statute are without jurisdiction them- 
selves to exercise the taxing power has again been demonstrated in a 
case lately certified to the United States Supreme Court. Yost v. Dallas 
County, 35 Sup. Ct. 235.1 The holder of county bonds, entitled to have 
a tax assessed, levied, and collected on his behalf, had recovered an un- 
collectible judgment,’ but, although none but ministerial acts were 
required to raise the tax,* enforcement by the statutory remedy “by man- 





17 This is stated in TrrFANY, REAL PROPERTY, § 197, and extended also to “other 
persons.” None of the cases cited, however, are in point. 

18 No wells had been sunk at the time the husband conveyed to the defendant. The 
dower tenant is entitled to operate only the mines or wells that were opened in the 
husband’s lifetime. Stoughton v. Leigh, 1 Taunt. 402; Coates v. Cheever, 1 Cow. 
460. The defendant, therefore, by opening wells was doing that which alone gave the 
wife any valuable interest in the deposits. Nor did it appear that the wells which the 
defendant had already opened were being used in any but a normal way. 

19 See cases in notes 12 and 16 supra. 

0 The South Carolina case, supra, note 4, seems to limit its decision to cases of 
equitable waste. Furthermore, instead of enjoining waste as to one third of the estate, 
it permitted waste up to the present value of inchoate dower as figured on expectancy 
tables by the rule suggested in Jackson v. Edwards, 7 Paige (N. Y.) 386, 408. As this 
value would be less,— probably much less, — than one third of the estate, this 
anomalous further limitation on the wife’s rights seems indefensible. 


1 The case is stated with greater detail in this issue of the REview, p. 640. The 
— of the court was delivered |by Holmes, J. McKenna, J., and Pitney, J., dis- 
sented. 

2 This was the proper procedure. The validity and extent of the claim should be 
determined by judgment, and such judgment must be found incapable of satisfaction, 
before attempting the remedy by mandamus. See Von Hoffman »v. City of Quincy, 
4 Wall. (U. S.) 535; City of Galena v. Amy, 5 Wall. (U.S.). 705; Riggs ». Johnson 
County, 6 Wall. (U.S.) 166, 193; Walkley v. City of Muscatine, 6 Wall. (U. S.) 481. 

3 As to what is a ministerial act, see TAPPING, MANDAMUS, 171 ef seg.; 4 DILLON, 
MonicrpaL Corporations, 5 ed., § 1489. Kimberlin ». Commission to Five Civilized 
Tribes, 104 Fed. 653; Riverside City v. San Bernardino County, 134 Cal. 517, 66 Pac. 
he Rice, etc., Co. v. Worcester, 130 Mass. 4575 Hull v. Oneida County, 19 Johns. 

(N. Y.) 250} Friel 9. McAdoo, 181 N. Y. 558. 
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damus or otherwise” in the county circuit court * to command the ap- 
propriate taxing officers to act was not successful owing to resignation 
or evasion: of service. Accordingly, the plaintiff asked that the federal 
court in equity appoint a commissioner or receiver to collect the tax. 
It had been found as a conclusion of law that “the plaintiff is utterly 
remediless at law.”® The Supreme Court denied jurisdiction in the 
absence of authorizing statute, and was clearly governed by previous 
decisions of its own.® 

It should be noted that theoretically further legal weapons were avail- 
able to the plaintiff. Mere refusal to comply could not render the pro- 


ceedings futile? Neither could resignation, as mandamus would lie. 


against the electing or appointing power to fill the vacancy.* Should this 
successor decline to serve, mandamus again would lie to compel accept- 
ance of the office.® Throughout these proceedings at law it will be ob- 
served that the court would not be administering the tax, but the officials 
themselves, whom the court would be holding to the proper performance 
of their duties. Nevertheless, mandamus might be an arduous and 
impracticable, and, in that sense, an “inadequate,” legal remedy.!? It 
does not, however, follow that equity of its own volition may concoct a 
new and more satisfactory one of its own." The subject must come 
within one of the heads of equity jurisdiction, — an equitable right or 
interest must be found.” Thus, equity will not relieve against non- 
compliance with an undoubted condition precedent * nor against the 
accidental failure to make a promised testamentary disposition.“ Con- 


4 Mo.R.S. 1909, § 11417, provides, “No other tax for any purpose shall be assessed, 
levied, or collected except under the following limitations and conditions,” and there- 
upon sets forth a procedure to obtain an order for the tax in the county circuit court 
which “shall enforce such order by mandamus or otherwise.” 

5 It seems proper to observe that, strictly speaking, the remedy at law by mandamus 
cannot be made inadequate by mere refusal to comply with the alternative writ, for a 
2 pcos writ would then issue, potentially enforceable by the entire posse comitatus 
of the state. 

6 Rees v. City of Watertown, 19 Wall. (U. S.) 107, 116; Heine v. Levee Commis- 
sioners, 19 Wall. (U. S.) 655, 661; Barkley v. Levee Commissioners, 93 U.S. 258; 
Meriwether v. Garrett, 102 U. S. 472, 501; Thompson v. Allen County, 115 U.S. 550, 
558. 

7 See n. 5, supra. 

8 Election: Rex v. Mayor of Cambridge, 4 Burr. 2008; Rex v. Mayor of Abington, 
1 Ld. Raym. 561; People v. Fairbury, 51 Ill. 149; State ex rel. McGregor v. Young, 6 
S. D. 406. See Tapprnc, MANDAMUS, 179 ef seg.; 4 DILLON, MunicrpAL Corpora- 
TIONS, 5 ed., §§ 1495-6. 

Appointment: Rex v. Milverton, 3 A. & E. 284; The King v. Horton, 1 T. R. 374; 
cf. Lamb v. Lynd, 44 Pa. St. 336. See TAPPING, MANDAMUS, 63, 70, 89, 205; 4 DILLON, 
MounicrpaL CorPoRATIONS, 5 ed., § 1497. 

® See 1 Ditton, Municrpat Corporations, 5 ed., § 415; 4 id., § 1498. City of 
London »v. Vanacker, 1 Ld. Raym. 496; The King v. Bower, 2 Dowl. & R. 842; People 
ex rel, German Ins. Co. v. Williams, 145 Ill. 573, 33 N. E. 849. Any argument to the 
contrary that in this country man seeks the office, and not office the man, it is sub- 
mitted, is untenable. 

1° It is easy to conceive that the remedy might have been insufficient from the out- 
set, and, in that sense, truly “inadequate.” 

See 1 Story, Equity JURISPRUDENCE, 13 ed., §§ 60-1; 1 Pomeroy, Equity 
URISPRUDENCE, 3 ed., §§ 132-3; Rees v. City of Watertown, supra, p. 121; Heine v. 
evee Commissioners, supra, p 

2 y Pomeroy, Equity Scacenennen, 3 ed., § 13 

3 Popham »v. Bampfeild, t Vern. 79, 83; Lord Falkland v. Bertie, 2 Vern. 333. 
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sequently, here, private property not being liable for the debts of the 
county, the requisite equitable interest is not apparent." 

But even if equity jurisdiction might be invoked upon one of the usual 
grounds or solely because of inadequacy of the legal remedy, there are 
other obstacles in the way of relief. “The power of taxation is legisla- 
tive, and cannot be exercised otherwise than under the authority of the 
legislature.” 7 However unjust or inappropriate the existing remedies, 
for the judiciary to undertake its exercise unbidden would be sheer 
usurpation.!® Should there be found, however, such a statutory au- 
thorization by the state under whose authority the bonds were issued, 
there would, of course, be no objection to judicial action. But the Su- 
preme Court has never declared more than one statute to contain such an 
invitation.’ It is also fundamental that the sovereign can be sued only 
by consent.” To be sure, if a claim against a municipal corporation be 
accompanied in its inception by a legislative enjoinder that the debtor 
meet the obligation by tax, that mandate, as a subsisting remedy coeval 
with the agreement, becomes virtually irrevocable in relation to this 





% Tt is only in the New England states that a private citizen’s property may be 
levied on to satisfy a debt of the municipality. Hawkes v. The Inhabitants of the 
County of Kennebeck, 7 Mass. 461, 463; Chase v. Merrimack Bank, 19 Pick. (Mass.) 
564; Eames v. Savage, 77 Me. 212; Beardsley v. Smith, 16 Conn. 368; Rees v. City 
of Watertown, supra, p. 122. See 3 Ditton, MunicrpaL Corporations, § ed., § 992; 
4 id., §§ 1506 n., 1507 n., 1639 n. The point presented by the principal case, there- 
fore, would not arise in those jurisdictions. 

16 It is appreciated that a court has ordered the appointment of a commissioner 
under circumstances analogous to those of the principal case. See Welch v. Ste. Gene- 
vieve, 1 Dill. (U. S.) 130, 29 Fed. Decis. 608; city trustee of drainage fund: Wilder». 
City of New Orleans, 67 Fed. 567. In Garrett v. City of Memphis, 5 Fed. 860, the 
court would have preferred such a result, but was governed by the United States 
Supreme Court view expressed in Meriwether v. Garrett, supra. See also 23 Harv. L. 
Rev. 647 for an argument in favor of equitable relief. 

But in Wadley v. Lancaster, 122 Ga. 354, 52 S. E. 335, a promissory note was given 
by a municipality for property purchased by it. The indorsee of the note was not al- 
lowed to have a receiver appointed to take possession of, and sell, the property. See 5 
McQuILtin, MunIcrpAL CORPORATIONS, § 2239. 

17 Waite, C. J., in Meriwether v. Garrett, supra, 501. This enunciation of the United 
States Supreme Court may need further explanation. See 1 Ditton, MUNICIPAL 
CorPORATIONS, 5 ed., § 595 n. But it nevertheless constitutes a most accurate text of 
what has been the attitude of that tribunal when confronted by an appeal to the courts 
to order an assertion of the taxing power. See Rees». City of Watertown, supra, p. 116; 
Heine v. Levee Commissioners, supra, p. 661; Thompson v. Allen County, supra, p. 558. 

18 HicH, RECEIVERS, 4 ed., § 403 a. 

19 Supervisors v. Rogers, 7 Wall. (U. S.) 175. An Iowa statute contained the provi- 
sion that “the court may . . . direct that the act required to be done may be done by 
the plaintiff, or some other person appointed by the court.” A marshal was appointed 
commissioner to levy a county tax to pay bonds where the board of supervisors failed 
to do so. Of this case, Bradley, J., in Barkley v. Commissioners, supra, 265, said, 
“But we have never gone beyond this case, which depended on the special law referred 
to.” The decision in Supervisors v. Rogers, in the light of the subsequent decisions of 
Rees v. City of Watertown, supra, and Heine v. Levee Commissioners, supra, is criti- 
cised in 4 D1LLon, MUNICIPAL CoRPORATIONS, 5 ed., § 2699 n. 

For a similar state decision, see State v. Middle Kittitas Irr. Dist., 56 Wash. 488, 
106 Pac. 203. 

20 See cases supra, n. 2 and infra, n. 21. 

Moreover, the prescribed procedure for raising the tax must be closely complied 
with to render the tax valid. City of Kansas v. Hannibal & St. Joseph R. Co., 81 Mo. 
285; St. Louis & San Francisco Ry. Co. ». Apperson, 97 Mo. 300. ; 
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transaction, by force of the contract clause of the Constitution.” Yet 
only those rights conferred by a state at the time of contracting are pre- 
served, and these are no broader than the state has conceded. Here 
the paramount authority had given the creditor the undoubted, but not 
unrestricted, right to have the county circuit court enforce its order “by 
mandamus or otherwise.”’ This is construed as conceding power only to 
order the proper officials to levy taxes,” and it might also be construed as 
giving consent to be proceeded against solely in the county court. Al- 
though where statute gives “a court” authority to collect a tax, federal 
courts have not hesitated to act,™ nevertheless, a clearly expressed re- 
striction confining the remedy against the sovereign to a state court 
might furnish another insuperable obstacle to federal jurisdiction in a 
case like the one in question.” 


THE RELATIONAL DuTY OF THE PUBLIC SERVICE COMPANY TO ITS 
Pus.ic. — In a recent New York decision, recovery was refused a trav- 
eller on a railroad because there was no contract of carriage upon which 
to base a suit. Robinson v. New York, N. H. & H. R. Co., 150 N. Y. 
Supp. 925 (App. Div.).!_ The decision raises the question of whether the 
obligation of the public service company to its public is based on con- 
tract or on a relation between the parties because of which the law imposes 
certain duties upon theni. Sir Henry Maine in the middle of the last 
century wrote that the society of his day was chiefly to be distinguished 
from that of the previous generation by the largeness of the sphere occu- 
pied in it by the law of contract as opposed to that of status.? But Pro- 
fessor Pound has shown that the law of to-day is abandoning this nine- 
teenth-century idea of the supremacy of contract and is, instead, fur- 
ther developing the older conception which goes back for its source to 
the Year Books.’ In no field of the law has there been more striking 





*1 THe Constitution, Art. I, sec. ro, cl.1. Von Hoffman v. City of Quincy, supra. 
See Bronson v. Kinzie, 1 How. (U. S.) 311, 317; Edwards v. Kearzey, 96 U. S. 595, 607; 
Louisiana v. New Orleans, 102 U. S. 203, 206; Mobile v. Watson, 116 U. S. 289; 
CooLrey, CONSTITUTIONAL LimiITATIONS, 7 ed., 414-5. 

2 See n. 20, supra. 

% The statute in question was originally passed in 1879, and came before the Su- 
preme Court in Seibert v. Lewis, 122 U. S. 284, 291, 298. See cases supra, n. 20. 

24 See Supervisors v. Rogers, supra; Stansell v. Levee Board of Mississippi, Dist. 
No. 1, 13 Fed. 846; Campbellsville Lumber Co. v. Hubbert, 112 Fed. 718, 721. 

2 In the principal case, however, mandamus seems to have issued from the federal 
district court prior to the present suit. 


1 For a statement of the case, see RECENT CASES, p. 626. 

2 Marne, ANCIENT LAw, 4 ed., ch. 9. 

3 PounpD, A FEUDAL PRINCIPLE IN MODERN LAw, 25 INTERN. J. or Erutcs, No. 1. 
“The Roman idea of a legal transaction which the nineteenth century sought to apply 
to all possible situations, was regarded as the legal institution of the maturity of law. 
But the conception of a legal transaction regards individuals only. In the pioneer 
agricultural societies of nineteenth century America such a conception sufficed. In 
the industrial and urban society of to-day, classes and groups and relations must be 
taken account of no less than individuals. Happily the nineteenth century did not 
lose for us the contribution of the feudal law to our legal tradition. In its idea of rela- 
tion, in the characteristic common law mode of treating legal problems which it de- 
rived from the analogy of the incidents of feudal tenure we have a legal institution of 
capital importance.” 
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evidence of this swing from the contractual back to the relational than in 
that of public service. A legion of cases reported in the century before 
Elizabeth show how clearly the courts then based their recovery on the 
character of the profession of the public servant rather than on his agree- 
ment. But in the centuries that followed, the law of public callings 
almost disappeared except that of innkeepers and carriers, which con- 
tinued within fixed rules, and when in the nineteenth century its great 
modern development began, the earlier principles were largely forgotten 
and the law was often phrased solely in terms of what the parties had 
agreed to do.® At the present time the courts are unwilling to confine 
this branch of the law within the bounds of contract, so that while deci- 
sions still often sound in its phrases, — the results themselves are incon- 
sistent with that explanation.® 

No matter what language the courts may use, it seems clear on a 
survey of the law, that the great body of rules governing public callings 
are not based upon contract. Obligations are imposed upon those en- 
gaged in such pursuits by numerous statutes, as for example the laws 
passed by Congress regulating interstate commerce,’ — obligations which 
must be fulfilled regardless of the will of the parties in entering the rela- 
tion. Although in construing one of these statutes, the Supreme Court 
was at first able to say that its provisions were “implied” terms of the 
contract,* when confronted with a case in which no contract could be 
worked out, they rested their decision squarely on the ground of a rela- 
tional duty irrespective of agreement. At common law, without the 
aid of statutes, the courts enforce liability in the very face of attempted 
contracts such as ones limiting liability of a carrier for negligence of its 
servants.!° Private persons could make such contracts, but the status 
of a public servant fixes his duties and imposes this disability. It is the 
veriest truism that a public servant is bound to serve all who apply, at 
reasonable rates, providing them with adequate facilities, and to do all 
this without discrimination. Even if agreements are made in accordance 





4 Anon., Keilw. 50, pl. 4. ‘“‘Note that it was agreed by all the court that where a 
smith declines to shoe my horse, or an innkeeper refuses to give me entertainment at 
his inn, I shall have an action on the case, notwithstanding no act is done; for it does 
not depend upon agreement.”” Numerous other cases showing the way the early law 
regarded public callings have been translated in WyMAN, Pusiic SERVICE CoRPORA- 
TIONS, ch. 1. Of these see especially Y. B. 22 Edw. IV. 40, pl. 15; Y. B. 19 Hen. VI. 
49, pl. 5; Y.B. 39 Hen. VI. 18, pl. 24. 

5 This view was never more concisely expressed than in Pounder v. Northeastern 
Ry., [1892] 1 Q. B. 385, when Smith, J., asked, ‘What is the duty of a railway to its 
passengers?’ : and answered, “It arises out of the contract. 

6 “The carrier’s contract is to protect the passenger against all the world.” Craher 
v. Chicago & N. W. Ry., 36 Wis. 657, 673. There is of course no such term in the 
actual contract between the parties. This is part of the duty which the law imposes 
on the carrier. 

7 E. g., the HEpBuRN Act, June 29, 1906, c. 3591, 34 STAT. 584. 

8 Kansas, etc. Ry. Co. v. Carl, 227 U. S. 639, more particularly at 650; see also 
Missouri, etc. Ry. v. Harriman, 227 U. S. 657. 

® Boston, etc. Ry. v. Hooker, 233 U.S. 97. The language in the majority decision 
on the subject of duties imposed by the statute is excellent. The correctness of the 
result, however, in applying the ~— principles to the facts of the particular case 
was criticised in 27 Harv. L. REv. 7 

10 New York Central R. ». pee tli | 17 Wall. (U. S.) 357. The cases to the con- 
trary are influenced by the ordinary doctrines as to contracts. See Mynard ». Syra- 
cuse, B. & N. Y. R., 71 N. Y. 180. 
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with these enforced duties and without attempt at contractual evasion, 
the obligations are thus imposed by law from the relation of patron and 
public utility and do not arise from the will and intent of the parties. 
It becomes apparent that contract can exist in this part of the law only 
so far as it does not conflict with the paramount duty of the public ser- 
vant to the public.” 

In view of these principles, the present case sounds the note of mid- 
Victorian individualism in its most objectionable form. A traveller 
surrendered her ticket to the conductor of the first of two railroads over 
which she was making a through trip and neglected to receive a voucher 
in return. The ticket, which was offered bond fide and accepted without 
objection, was not in fact good. Recovery for physical suffering caused 
by insults from the conductor of the defendant second railroad was re- 
fused on the ground that there was no contract on which to base an 
action. It may be admitted that the defendant’s conductor could have 
ejected the plaintiff upon her inability to produce a voucher if she re- 
fused to pay her fare.” But permitting her to remain and then in- 
sulting her is indefensible, for she had the same right to be protected from 
the insults of the defendant’s servants as any other person rightfully on 
the train.“ To place the victim of a mistake in the position of a trespasser 
is indeed an unfortunate result, and shows in what a position the law 
finds itself when it abandons the conception of status and adopts that 
of contract. - 





11 Three recent cases show various methods of approach to this problem. In Middle- 
ton v. Whitridge, 52 N. Y. L. J. 1621 (N. Y. Ct. of App.), the court held that there 
was an added duty imposed on a carrier to care for a passenger who became sick on 
the journey. It was said that “that duty springs from the contract to carry safely” 
but that “of course the carrier is not bound” without notice. Such a distinction 
shows that the “contract” the court is talking about is only the duty imposed by the 
law. The Supreme Court of Arkansas in an analogous case, Weirling v. St. Louis, I. N. 
&S.R., 171 S. W. go1, laid no emphasis on the contract of carriage, but the duty of the 
carrier is put rather on relational grounds. And in Gilkerson v. Atlantic Coast Linc 
R. Co., 83 S. E. 592 (S. C.) it was held that there was a duty upon a carrier to wake 
a passenger in order to allow him to alight at his destination when the conductor had 
agreed to do this. 

12 See Delaware, L. & W. Ry. v. Bullock, 60 N. J. L. 24, 36 Atl. 773, “The right of the 
company was to refuse to carry him under existing conditions.” 

18 See Delaware, L. & W. R. v. Trautwein, 52 N. J. L. 169, 19 Atl. 178, “The duty 
of persons engaged in these public employments to safely and securely carry is inde- 
pendent of contract. It is a duty imposed by law from considerations of public policy, 
and arises from the fact that persons or property are received in the course of the 
business of such employments.” And see Marshall v. York, N. & B. Ry., 11 C. B. 
655; Carroll v. Staten Island R., 58 N. Y. 126. The person injured need not be a 
“passenger” in order to recover. Bradford v. Boston & Maine R., 160 Mass. 392, 
35 N. E. 1131. It is enough to make the carrier liable that the person injured was 
rightfully there. See Hale v. Grand Trunk Ry., 60 Vt. 605, 15 Atl. 300; Philadelphia 
& Reading R. v. Derby, 14 How. (U. S.) 468. It is a general rule of railroads that per- 
sons need not purchase tickets until after they get on the train, and yet they have all 
the rights of passengers before fare is collected. 
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RECENT CASES 


AGENCY — NATURE AND INCIDENTS OF THE RELATION — SALE BY AGENT 
To HimseE.r. — The defendant employed the plaintiff as agent to sell land at 
a certain minimum price, the agent to have as commission everything above 
that price. The plaintiff tendered the price himself and asked for a conveyance, 
but the defendant refused. The plaintiff now seeks specific performance. Held, 
tat a performance will be granted. Hulton v. Sherrard, 150 N. W. 135 

Mich.). 

An agent owes the highest duty of loyalty to his principal, and therefore an 
agent to sell cannot himself become the buyer. McNutt v. Dix, 83 Mich. 328, 
47 N. W. 212; Porter v. Woodruff, 36 N. J. Eq. 174; Rockford Watch Co. v. 
Manifold, 36 Neb. 801, 55 N. W. 236. It has been suggested, however, that 
where the price is fixed and leaves the agent no discretion he may act for both 
buyer and seller.. See Empire State Ins. Co. v. American Central Ins. Co., 138 
N. Y. 446, 449, 34 N. E. 200, 201. Whatever may be the merits of such a 
doctrine, the principal case seems unimpeachable. By express agreement the 
agent was to act for himself after the price stipulated for by the principal was 
reached, and accordingly, he had no interest against his duty. To say that the 
contract should be voidable because the agent might be tempted to sell to an 
unwelcome purchaser would be entirely too fanciful an objection. Synoit v. 
Shaughnessy, 2 Ida. 111, 7 Pac. 82. 


BANKS AND BANKING — COLLECTIONS — LIABILITY OF COLLECTING BANK 
IN GARNISHMENT PROCEEDINGS. — The defendant deposited in the A bank 
for collection a draft drawn on the plaintiff payable to the bank. The A bank 
credited the amount to the defendant’s account, which was already overdrawn, 
and sent the draft to the B bank which collected from the plaintiff. The 
plaintiff then sued the defendant and garnished the B bank. The A bank 
intervened and claimed the fund. Held, that the A bank is entitled. Scott v. 
McIntyre Co., 144 Pac. 1002 (Kan.). 

The question whether the deposit of paper in a bank for collection creates 
the relation of debtor and creditor, or of agent or trustee, is largely one of fact. 
One view is that primé facie the bank becomes an agent for collection. Balbach 
v. Frelinghuysen, 15 Fed. 675. See 18 Harv. L. REv. 300; 28 id. 205. The 
weight of authority, however, appears to be that, at least under the circum- 
stances of the principal case, the relation is that of debtor and creditor. Metro- 
politan National Bank v. Loyd, 90 N. Y. 530; Burton v. United States, 196 U. S. 
283. Under the latter view the decision is clearly right, for the bank takes the 
draft as its own and is entitled to the proceeds. On the former hypothesis, the 
situation is somewhat more complicated. Some courts hold that the collect- 
ing bank is a sub-agent, and give the depositor a direct legal right against it. 
First National Bank of Circleville v. Bank of Monroe, 33 Fed. 408. See San 
Francisco National Bank v. American National Bank, 5 Cal. App. 408, 90 Pac. 
558. On the other hand, it issometimes said that the depositor has only an 
equitable right. See Naser v. First National Bank, 116 N. Y. 492, 499, 22 
N. E. 1077, 1078. This would seem the correct view, for the depositary bank 
is in effect the trustee of the claim for the depositor. See 18 Harv. L. REV 300. 
The Kansas statute, however, allows garnishment of credits in whick “he 
principal defendant may be interested up to the extent of his interest. Kan. 
GEN. Stav., § 5835. This would seem to cover a case where the interest is 
equitable. But since the depositor must work out his rights through the de- 
positary bank, the garnishing creditor would on any theory be postponed to 
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the depositary, whose lien in the principal case in fact exceeded the sum 
collected. 


Brits AND Notes — CHECKS— NEGLIGENCE OF DRAWER: NEGLIGENT 
Use or ProrecrocrapH. — A bank check for three dollars, otherwise prop- 
erly drawn, was negligently stamped with a protectograph, “Not over $500.” 
The payee raised the check to three hundred and sixty dollars and indorsed 
it to a bond fide purchaser, who now sues the drawer to recover the face value 
of the check. Held, that he can recover. Second National Bank of Vincennes 
v. Campbell, Ct. App., Hamilton County, Ohio (not yet reported). 

If a check or other negotiable instrument is drawn in such a way as to sug- 
gest and facilitate the making of alterations which cannot be detected on in- 
spection, a bond fide purchaser of the altered instrument may recover the full face 
value. Garrard v. Haddan, 67 Pa. St. 82; Harvey v. Smith, 55 Ill. 224; see Young 
v. Grote, 4 Bing. 253. Contra, Knoxville National Bank v. Clark, 51 Ia. 264; 
Colonial Bank of Australasia v. Marshall, [1906] A. C. 559. In the United 
States the authority to the contrary limits recovery to cases where the re- 
lation of banker and customer exists. See Greenfield Savings Bank v. Stowell, 
123 Mass. 196, 201; 2 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 1405. But 
a protectograph stamp is not an essential of a properly drawn check. It is in 
the nature of the marginal figures, which are not an integral part of the in- 
strument. Smith v. Smith, 1 R. I. 398; Garrard v. Lewis, 10 Q. B. D. 30. See 
1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 86. The case is thus not to be 
judged as ‘if the bank was guilty of negligence in omitting to stamp the draft, 
“Not over $5.” If the drawer had left the perfectly drawn instrument un- 
stamped, he clearly would not have been liable. Dana v. Underwood, 19 Pick. 
(Mass.) 99; Smith v. Chester, 1 T. R. 654. And yet the forger could then have 
forged the alteration with equal ease and added a protectograph stamp to 
confirm his forgery. The mere presence of the protectograph, furthermore, 
cannot be said to have facilitated the alterations, for it was still necessary 
for the forger himself to erase parts of the existing instrument. By drawing 
the check properly in all its essential elements, the drawer satisfied his duty 
to the purchaser; the mere fact that in taking an unrequired precaution to 
safeguard his own interests, he acted without due care in attaching the protecto- 
graph stamp, should not make him liable to a purchaser who placed an un- 
invited reliance upon the same safeguard. Accordingly the decision in the 
principal case must be deemed wrong. 


Brits AND Notes — DEFENSES — RELEASE OF SECURITY BY PAYEE WITH- 
ouT ASSENT OF SURETY Co-MAKER— NEGOTIABLE INSTRUMENTS LAw. — 
The defendants signed a note as surety co-makers. The principal co-maker 
gave the plaintiff payee a deed of trust on land as security. The plaintiff, with 
notice of the suretyship relationship and without the assent of the defendants, 
released this security. Held, that the plaintiff cannot recover. Long v. Shafer, 
171 S. W. 690 (Mo. App.). 

The court reaches this result on the ground Pes a payee cannot be a holder 
in due course, and that under Section 58 of the Negotiable Instruments Law 
the instrument is therefore “subject to the same defenses as if it were non- 
negotiable.” At common law, of course, any binding extension of time or 
release of security by a holder with notice of the suretyship would give a de- 
fense to the surety co-maker. German Savings Ass’n v. Helmrick, 57 Mo. 100; 
Cummings v. Little, 45 Me. 183; see 59 U. or Pa. L. REv. 532; 1 BRANDT, 
SURETYSHIP, 3 ed., § 38. But under the Negotiable Instruments Law it has 
been held that Section 192, making an accommodation maker primarily liable, 
and Sections 119 and 120, specifying extension of time as a method of releas- 
ing a party secondarily liable and not mentioning it for one primarily liable, 
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have altered the law. Union Trust Co. v. McGinty, 212 Mass. 205, 98 N. E. 
679; Lane v. Hyder, 163 Mo. App. 688, 147 S. W. 514; Cowan v. Ramsey, 140 
Pac. sor (Ariz.). See 28 Harv. L. Rev. 102. Apparently only one other 
court has, like the principal case, relied on Section 58 to release the surety. 
Fullerton Lumber Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50. To relieve the 
surety, however, on the ground that a payee cannot be a holder in due course 
is unfortunate. The weight of authority at common law and under the Eng- 
lish and American statutes is to the contrary. Watson v. Russell, 3 B. & S. 
_ 34; Lucas v. Owens, 113 Ind. 521, 16 N. E. 196; Lloyd’s Bank, Ltd. v. Cooke, 
[1907] 1 K. B. 794, 806; Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 66 
N. E. 646. See 15 Harv. L. REV. 579; 16 id. 596. A better method of reach- 
ing the desired result would be to hold frankly that Sections 119 and 120 do 
not apply. Cf. Farmer’s Bank of Wickliffe v. Wickliffe, 134 Ky. 627, 121 S. W. 
498. See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 2 ed., 117. Such a 
course would be particularly justifiable in this case, as a release of security, 
unlike an extension of time, is not specifically mentioned in Section 120. Prob- 
ably the best solution, however, would be to eliminate two sections which so 
inadequately attempt to codify the law of suretyship and leave the situation 
as it was at common law. See 14 Harv. L. REv. 241, 254; 16 id. 255, 259; 
59 U. oF Pa. L. REV. 532, 542. 


Bonps — NEGLIGENT REISSUE BY OBLIGOR UNDER ForGED INDORSE- 
MENT: RicHts oF Bond FIDE PurcHASER. — Executors owned bonds trans- 
ferable only by indorsement and surrender. A thief stole the bonds, and by 
forging the indorsement, secured a reissue from the obligor in the name of one 
of the executors. The thief then forged the signature of this executor, and 
sold the bonds to a boné fide purchaser, who secured new bonds from the 
obligor in his own name. The obligor was found to be negligent in not dis- 
covering the forgery when the bonds were presented for the first reissue, but 
not in reissuing bonds to the purchaser. Held, that the executors are entitled 
to the bonds; but that the obligor, because of his negligence, must reimburse 
the purchaser. Chester County, etc. Co. v. Securities Co., 150 N. Y. Supp. 1oro 
(App. Div.). 

The transfer of bonds or notes under a forged indorsement of course passes 
no title even to a boné fide purchaser. Dana v. Underwood, 19 Pick. (Mass.) 
99; Smith v. Chester, 1 T. R. 654. Hence the executors were clearly entitled 
to recover the bonds in the principal case, as an altered form of the res. Graves 
v. American Exchange Bank, 17 N. Y. 205; Hatton v. Holmes, 97 Cal. 208, 31 
Pac. 1131. Furthermore, the obligor may ordinarily recover a payment made 
to a holder under a forged indorsement. Canal Bank v. Bank of Albany, 1 
Hill (N. Y.) 287; United States v. National Park Bank, 6 Fed. 852. See Ames, 
“‘ Doctrine of Price v. Neal,” 4 Harv. L. REv. 297, 307. Cf. London & River 
Plate Bank v. Bank of Liverpool, [1896] 1 Q. B. 7. A fortiori, the obligor in 
the principal case could not be held liable to the purchaser, in spite of the 
legal title given to the purchaser by the reissue, unless in some way estopped 
to deny the forgery of the indorsement. It is true that negligence in signing 
commercial paper under the belief that it is an instrument of a different nature, 
estops the signer from denying liability on the instrument. Douglass v. Mat- 
ting, 29 Ia. 498; Chapman v. Rose, 56 N. Y. 137; Winchell v. Crider, 29 Oh. St. 
480. By analogy, the negligent reissue of an instrument under a forged in- 
dorsement should estop the issuer from denying the title of a subsequent bond 
fide purchaser of the new instrument. But in the principal case, the payee’s 
indorsement on the new instrument was also forged, and since there was no 
negligence in the second reissue, the purchaser cannot recover unless the negli- 
gence of the obligor in the first reissue estops him from asserting the subse- 
quent forged indorsement. To utter commercial paper in an improper form 
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which invites alteration, would estop the obligor from setting up any such 
forgery. Harvey v. Smith, 55 Ill. 224; Garrard v. Haddan, 67 Pa. St. 82; Young 
v. Grote, 4 Bing. 253. Cf. Knoxville National Bank v. Clark, 51 Ia. 264, 1 N. 
W. 401; Greenfield Savings Bank v. Stowell, 123 Mass. 196; contra, Colonial 
Bank of Australasia v. Marshall, [1906] A. C. 559. But if an instrument is prop- 
erly drawn there is no duty of care to see that it does not get into the hands of 
aforger. Patent Safety Gun Cotton Co. v. Wilson, 49 L. J. C. P. 713; Baxendale 
v. Bennett, 3 Q. B. D. 525. See Shepard & Morse Lumber Co. v. Eldridge, 171 
Mass. 516, 528, 51 N. E. 9, 14; Bank of Ireland v. Trustees of Evans Charities, 
5 H.L. C. 3809; Arnold v. Cheque Bank, 1 C. P. D. 578, 588. Accordingly there 
was no basis for an estoppel as to the second forgery, and the principal case 
seems wrong in allowing the purchaser to demand reimbursement from the 
obligor. 


CARRIERS — PASSENGERS: PERSONAL INJURIES TO PASSENGERS — RIGHT 
TO RECOVER FOR INSULTS OF A SERVANT ALTHOUGH SUBJECT TO EJECTION. — 
In a case of connecting carriage, the conductor of the first carrier received, 
without objection, the ticket of the plaintiff which entitled her to transporta- 
tion in the reverse direction from that of the journey undertaken. She was 
given no voucher for this ticket and was subjected to insult from the conduc- 
tor of the defendant, the second carrier, when she was unable to produce a 
voucher. Held, that the plaintiff cannot recover. Robinson v. New York, N. H. 
& H.R. Co., 150 N. Y. Supp. 925 (App. Div.). 

The court based its decision on the ground that the plaintiff had no valid 
contract of carriage and was therefore not entitled to any reparation for the in- 
juries-suffered. For a discussion of the proper theory underlying the law of 
public callings, see NOTES, p. 620. 


CONSTITUTIONAL LAw — DuE Process oF LAw — STATE REGULATION OF 
SALE OF Stocks, BONDS AND OTHER SECURITIES. — An Arkansas statute re- 
quired that before attempting to sell any securities, foreign and domestic invest- 
ment companies, which were defined to include individuals and associations of 
individuals, should file full data regarding their plan of business, and financial 
condition, and certain reports, with the insurance commissioner, who was au- 
thorized to prohibit the business if in his judgment a company was not sol- 
vent, or was not maintaining a fair, just, and equitable plan of business, or did 
not promise a fair return. Laws, 1913, p. 904. A foreign company engaged in 
selling investment home-purchasing contracts on an instalment plan and in 
making loans on the same, seeks to enjoin the enforcement of the statute. 
Held, that the statute is constitutional. Standard Home Co. v. Davis, 217 Fed. 
904 (D. C., E. D. Ark.). 

An individual who received stock in a mining corporation in return for prop- 
erty conveyed, and later sold the stock in violation of a West Virginia statute 
of similar purport, Laws, 1913, c. 15, now seeks to enjoin criminal proceedings 
against him, on the ground that the statute is unconstitutional. Held, that 
the ra ge is unconstitutional. Bracey v. Darst, 218 Fed. 482 (D. C., N. D. 
W. Va.). 

These cases have brought before the courts the “Blue Sky Laws” of two 
more states. In the Arkansas case, the problem of the constitutionality of 
state regulation of the sale of stocks and bonds was not squarely presented. 
The company in question was engaged rather in the loan and investment busi- 
ness than in the sale of securities, but the court said broadly that the statute 
had such a reasonable relation to the public welfare that it would be sustained 
as an exercise of the police power. No objection, furthermore, could be made 
to the regulation as an interference with interstate commerce, for the business, 
while interstate, closely resembled insurance and was not commerce. Cf. New 
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York Life Ins. Co. v. Deer Lodge County, 231 U.S. 495. In the West Virginia 
case, the court carefully distinguishes the statute involved from the Florida 
law which was recently upheld, on the ground that that statute was merely a 
regulation of corporate business, and did not apply to individuals. Ex parte 
Taylor, 66 So. 292. In its application to individuals, the court held the statute 
bad as a deprivation of property without due process of law, a denial of the 
equal protection of the laws, and as an interference with interstate commerce. 
This view accords with the Iowa and Michigan decisions. William R. Comp- 
ton Co. v. Allen, 216 Fed. 537; Alabama & New Orleans Transportation Co. v. 
Doyle, 210 Fed. 173. For a discussion of the principles involved in these cases, 
see 27 Harv. L. REv. 741. 


CONSTITUTIONAL LAw — DvuE Process oF LAW — WAREHOUSE RECEIPT 
MADE CONCLUSIVE EvIDENCE. —A statute declared that a warehouseman 
should not be permitted to deny that the person to whom a warehouse receipt 
was issued was the owner of the grain represented by the receipt, and that pos- 
session of the receipt should be conclusive evidence of such ownership as far 
as the duties of the bailee were concerned. So. Dax. Laws, 1903, c. 8. The 
defendant warehouseman pleads voluntary delivery to the true owner as a de- 
fense to an action by the holder of a warehouse receipt. At a previous hearing 
the court held that nothing but a surrender under legal process would be a 
defense under the statute. Held, that the statute, as construed, is constitu- 
tional. Street v. Farmers’ Elevator Co., 149 N. W. 429 (S. D.). 

It is clear that the legislature may regulate the rules of evidence, and that 
this statute could not possibly be unconstitutional as an interference with 
the functions of the judiciary. Thus statutes declaring tax deeds primé facie 
evidence of the validity of the sale are universally upheld. Marx v. Hanthorn, 
148 U. S. 172. It is equally clear that any change in the substantive law, 
whether labelled a rule of evidence or not, will be unconstitutional if it has the 
effect of taking property without due process of law. So a statute which, by 
making an independent fact conclusive evidence against a party, deprives 
him of the opportunity of having his rights determined in a court of law, is un- 
constitutional. Meyer v. Berlandi, 39 Minn. 438, 40 N. W. 513; McCready v. 
Sexton, 29 Ia. 356. See Cairo & Fulton R. Co. v. Parks, 32 Ark. 131, 145. But 
a statute which merely makes a deliberate contract act of a party operate as 
an estoppel against him, appears to be unimpeachable. Orient Insurance Co. 
v. Daggs, 172 U.S. 557; Yazoo & M. V. R. Co. v. G. W. Bent & Co., 94 Miss. 
681, 47 So. 805; Peever Mercantile Co. v. State Mutual Fire Insurance Co., 25 
S. D. 406, 127 N. W. 559. This seems to be the real nature of the statute in 
the principal case. As construed by the court it does not permit the warehouse- 
man to defend by proving voluntary delivery to the true owner, but it still in- 
volves no real danger that the warehouseman will be deprived of his property 
without due process of law. Street v. Farmers’ Elevator Co., 33 S. D. 601, 146 
N. W. 1077. It was, therefore, properly held constitutional. But see Missouri, 
K.& T. Ry. Co. v. Simonson, 64 Kan. 802, 68 Pac. 653; 16 Harv. L. REv. 141. 


CONSTITUTIONAL LAW — IMPAIRMENT OF THE OBLIGATION OF CONTRACTS — 
CONTRACT BY STATE NOT TO EXERCISE THE RATE-MAKING Power. — In pur- 
suance of its statutory right to fix its own passenger and freight rates, a rail- 
road contracted with the defendant to freight lumber at a special rate, so long 
as the defendant operated a certain mill. Subsequently, the Railroad Commis- 
sion Act made it unlawful for any railroad to charge a greater or less rate than 
that required to be filed. The plaintiff thereupon filed a reasonable tariff, in 
excess of the contract rate. The plaintiff now sues to recover the filed tariff 
charges. Held, that the plaintiff may recover. Minneapolis, St. P.& S.S.M. 
Ry. Co. v. Menasha W. W. Co., 150 N. W. 411 (Wis.). 


— 
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A state cannot divest itself of those powers which it was created to exercise. 
See Stone v. Mississippi, 101 U. S. 814, 819. Hence any attempt to bargain 
away its governmental powers is futile, and not within the protection of the 
contract clause. Newton v. Commissioners, 100 U.S. 548; Stone v. Mississippi, 
supra. The rate-making power, whether it be regarded as within the broad 
scope of the police power, or as inherent in the power to regulate all business 
affected with a public interest, seems essentially governmental. See Munn v. 
Illinois, 94 U. S. 113, 125; Railroad Commission Cases, 116 U. S. 307, 325, 330; 
cf. 23 Harv. L. Rev. 388. Accordingly, there is a strong presumption that no 
attempt to contract it away has been made. Knoxville Water Co. v. Knoxville, 
189 U. S. 434; Matthews v. Board of Corporation Commissioners, 97 Fed. 400. 
Thus the legislation in the principal case was construed as an authority to the 
railroad to fix its own rates, revocable at the pleasure of the state. Hence the 
defendant’s contract was subject to this reserved power of revocation. Louis- 
ville & Nashville R. Co. v. Motiley, 219 U. S. 467. A similar case, where the 
state had delegated toa municipality merely the power to grant such authority 
to a street railway, must be distinguished on the ground that an attempted 
revocation by the municipality exceeded the powers delegated to it by the 
state. Detroit v. Detroit Citizens’ Street Ry. Co., 184 U.S. 368. A more difficult 
problem arises where there has been a deliberate attempt by the state to bar- 
gain away the rate-making power. But so long as this power is regarded as 
governmental any such contract should be deemed ineffective, in spite of the 
contract clause, to prevent subsequent rate legislation. Laurel Fork R. Co. 
v. Transportation Co., 25 W. Va. 324; contra, Pingree v. Michigan Cent. R. Co., 
118 Mich. 314, 76 N. W. 635. 


CONSTITUTIONAL LAw — PERSONAL RicHTs — LIBERTY TO CoNTRACT — 
STATUTE RESTRICTING EMPLOYMENT OF ALIENS. — A statute required munici- 
pal corporations to employ on public works only United States citizens. 
New York Lazor Law, Art. 2, § 14; Laws oF 1909, c. 36. Held, that the 
statute is not a deprivation of rights to which aliens are entitled under the 
Fourteenth Amendment. People v. Crane, 52 N. Y. L. J. 2133, 2151. (N. Y. 
Ct. of App.). 

For a criticism of the opposite result in the court below, see 28 Harv. L. 
REv. 498. 


CONSTITUTIONAL LAw — PoWERS OF THE EXECUTIVE — DELEGATION OF 
LEGISLATIVE POWER TO THE EXECUTIVE: IMPLIED AUTHORITY TO WITHDRAW 
Pupsiic LANDS FROM ENTRY. — Public lands which Congress had opened to 
occupation and settlement (Act oF FEB. 11, 1897; 29 STAT. 526; R. S. 2310, 
2329) were withdrawn from entry by an executive order of the President, with- 
out express authority from Congress. Held, that the withdrawal was in pur- 
suance of an authority which could be implied from the long acquiescence of 
Congress.. United States v. Midwest Oil Co., U. S. Sup. Ct. Off., No. 278 
(Feb. 23, 1915). 

For a discussion of this case, see NOTES, p. 613. 


CoNSTRUCTIVE Trusts — LIABILITY OF INNOCENT PARTIES — ATTEMPTED 
RESERVATION OF EASEMENTS IN GRANT OF DoMINANT TENEMENT. — A 
grantor conveyed premises abutting on a street over which an elevated railroad 
had been built. The deed was recorded and expressly reserved the easement 
in the highway, and all present and future causes of action on account of the 
construction and continuance of the elevated structure. The grantee con- 
veyed to a sub-grantee, and the grantor’s executrix now joins the elevated 
company and the sub-grantee in a suit in equity to recover damages for the 
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invasion of the easement. Held, that recovery will be allowed. Drucker v. 
Manhattan Ry. Co., 213 N. Y. 543. 

The plaintiff is clearly entitled to damages accruing before the conveyance, 
and in somewhat over half the American jurisdictions, where the whole cause 
of action accrues at once upon the erection of a permanent structure, this would 
dispose of the case. Powers v. St. Louis, I. M. & S. Ry. Co., 158 Mo. 87, 57 
S. W. 1090; Kankakee & Seneca R. Co. v. Horan, 131 Ill. 288, 23 N. E. 621. 
Contra, Hoffman v. Flint & P. M. R. Co., 114 Mich. 316, 72 N. W. 167. See 
2 Lewis, EMIneNT Doman, §§ 937, 944. In New York, however, a difficulty 
arises as to subsequent damages, for that jurisdiction regards the injury as con- 
tinuing and awards complete damages only in lieu of a permanent injunction. 
Galway v. Metropolitan Elevated Ry. Co., 128 N. Y. 132, 28 N. E. 479; Pond 
v. Metropolitan Elevated Ry. Co., 112 N. Y. 186, 19 N. E. 487. It is clear that 
the easements themselves could not exist apart from the dominant tenement, 
and hence could not effectively be reserved at law. Shepard v. Manhattan Ry. 
Co., 169 N. Y. 160, 62 N. E. 151; Pegram v. New York Elevated R. Co., 147 
N. Y. 135, 41 N. E. 424. But the intent of the reservation was fulfilled by 
construing it as a covenant by the grantee to hold his claims for damages in 
trust for the grantor as they accrued. Regarded merely as a covenant, it 
would be anomalous for it to run with the land, for with a few recognized ex- 
ceptions the burden of affirmative covenants does not run even in equity. 
Miller v. Clary, 210 N. Y. 127, 103 N. E. 1114; Reid v. McCrum, 91 N. Y. 
412. See Kidder v. Port Henry, etc. Co., 201 N. Y. 445, 94 N. E. 1070. But 
cf. Monroe v. Syracuse, L. S. & N. R. R. Co., 200 N. Y. 224, 93 N. E. 516. 
But since the deed showed that the beneficial interest in the easements was not 
intended to pass, it would be against conscience for the grantee with notice to 
retain what in substance belonged to the original grantor. Accordingly, equity 
held him as constructive trustee. See 20 Harv. L. REv. 496. The sub-grantee’s 
position in fact closely resembles that of a conduit of title man, upon whom a 
trust is imposed if he refuses to convey. Ryan v. Ford, 151 Mo. App. 680, 132 
S. W. 610. The principal case is in accord with an earlier New York decision 
which allowed recovery from a sub-grantee after he had received damages from 
the railroad. Western Union Telegraph Co. v. Shepard, 169 N. Y. 170, 62 N. E. 
154. Seealso Pegram v. New York Elevated R. Co., 147 N. Y. 135, 147, 41 N. E. 
424, 429; Schomacker v. Michaels, 189 N. Y. 61, 81 N. E. 555. 


CorPORATIONS — CITIZENSHIP AND DomIcILE oF CoRPORATION — ENEMY 
CHARACTER: DomEsTIC CORPORATION COMPOSED OF ALIEN ENEMIES. — All 
but two of the twenty-five thousand shares of stock of a corporation incorpo- 
rated in England were held by Germans. The corporation now brings suit 
against the defendants in an English court. Held, that it is entitled to main- 
tain the action. Continental Tyre & Rubber Co., Lid. v. Daunler Co., Lid., 138 
L. T. J. 272 (C. A.). 

The court refused to disregard the corporate fiction and held that the enemy 
character of the shareholders did not alter the character of the corporation. 
The decision is undoubtedly correct. It shows a proper respect for the separate 
corporate existence and at the same time involves no danger of aiding the 
enemy, for it expressly forbids remitting any of the proceeds of the suit to the- 
enemy shareholders. For a discussion of the principles involved, see 15 Harv. 
L. REv. 60, 236; 28 id. 335. 


CrmmnaL Law — STATUTORY OFFENCES — WHITE SLAVE Trarric ACT: 
LIABILITY OF THE WOMAN FOR ConsprIRACcy. — The defendant, a woman, was 
indicted for conspiring to have herself transported in interstate commerce for 
purposes of prostitution, in violation of the White Slave Traffic Act. 4 U. S. 
Comp. STAT., 1913, § 8813. Held, that the indictment is valid. Dictum, that 
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the woman could be guilty of the substantive offence as well as of the conspir- 
acy. United States v. Holte, 236 U.S. 140. 

It is a rule based on sound public policy that the victim of conduct which the 
law has made criminal for the victim’s own protection, cannot be indicted for 
codperating with the perpetrator. See 24 Harv. L. REv. 61; and see Berdos v. 
Tremont & Suffolk Mills, 209 Mass. 489, 495, 95 N. E. 876, 878. To take the 
case out of the scope of this doctrine, the court relies on decisions in three juris- 
dictions that a woman can be indicted for conspiring to have another commit 
the crime of abortion on her. Queen v. Whitchurch, 24 Q. B. D. 420; Solander v. 
People, 2 Colo. 48; State v. Crofford, 133 Ia. 478, 110 N. W. 921. The English 
case represents a jurisdiction in which the woman can be indicted as accessory 
to the crime, on the theory that the statute makes abortion a crime to protect 
the unborn child as well as the mother. King v. Sockett, 1 Cr. App. R. ror. 
And see Regina v. Cramp, 14 Cox C. C. 390. The two American cases, how- 
ever, assume the prevalent view that she cannot be indicted as accessory, but 
consider that the rule does not apply to the conspiracy. Dunn v. People, 29 
N. Y. 523; Commonwealth v. Follansbee, 155 Mass. 274, 29 N. E. 471. The 
distinction seems unsound, for the grounds of policy which absolve the woman 
from liability for the substantive crime apply as strongly to an attempt, solici- 
tation or conspiracy to commit the crime. Both decision and dictum in the 
principal case seem inconsistent with the primary purpose of the statute, which 
was to protect women from commercialized prostitution through the instru- 
mentalities of interstate commerce. See Hoke v. United States, 227 U.S. 308, 
322. And see Report of House Committee, H. R. 47, SIxTy-First Conc., 
2ND SESS., pp. 10, 11. “That the woman always is the victim” may well be 
an illusion, as is suggested by Mr. Justice Holmes, for the court; yet she was 
undoubtedly so regarded by Congress, as the very name of the statute suggests; 
and even Congressional illusions, while they should not be encouraged, should 
at least be respected by the judiciary. 


DeEcEIT — PARTICULAR CASES — TRADE UNION’S FAILURE TO NOTIFY OF 
CHANGE IN WAGE SCALE. — A certain labor union had absolute control over 
the labor of bricklayers, and fixed the wage to be charged for their services at 
the beginning of each calendar year. According to custom, in the early part of 
1910, the union informed the plaintiff, a contractor, of the rate for that year, 
but shortly thereafter lowered the rate without giving notice to the plaintiff. 
In ignorance of the change the contractor continued for several months to pay 
the higher wage, and he now seeks to recover the loss from the union. Held, 
tree : can recover. Powers v. Journeymen Bricklayer’s Union, 172 S. W. 284 
Tenn.). 

It seems impossible to gather from the facts any contract between the labor 
union and the contractor. Any recovery, therefore, must be in tort for deceit. 
No action for deceit, however, can be based on a representation that involves 
nothing but a promise or expression of intention, unless the defendant at the 
very time intended not to carry it out. Edgington v. Fitzmaurice, 29 Ch. D. 
459; cf. Long v. Woodman, 58 Me. 49. And it is generally said that mere silence 
will not be ground for an action of deceit. See Arkwright v. Newbold, 17 Ch. 
D. 301, 318. But under certain circumstances, in view of the relation of the 
parties, there may be a duty to speak, and then silence will amount to a repre- 
sentation. See Mason v. Banman, 62 Ill. 76. Moreover, when a man makes 
a representation true at the time, but which subsequent facts, arising before 
it is acted upon, render false to the knowledge of the maker, non-disclosure of 
these facts is ground for avoidance of a contract based upon the original repre- 
sentation. Traill v. Baring, 4 DeG. J. & S. 318; Janes v. Trustees of Mercer 
University, 17 Ga. 515; Lancaster County Bank v. Albright, 21 Pa. 228. An 
action for deceit should lie under the same circumstances. Loewer v. Harris, 
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57 Fed. 368; see Brownlie v. Campbell, 5 A. C. 925, 950. See SALMOND, Torts, 
3 ed., p. 448. In the principal case a corresponding duty to speak seems to 
arise by reason of the relation between the parties and the complete depend- 
ence of the contractor upon the representations of the union. It follows that 
the union’s statement constituted a continuing representation which upon the 
lowering of the wage scale without notice to the plaintiff became a positive 
misrepresentation. 


DEEDS — CONSTRUCTION AND OPERATION IN GENERAL — CONVEYANCE 
BY GRANTOR TO HIMSELF AND WIFE. — The grantor conveyed land to him- 
self and wife “jointly, the survivor to have full ownership.” The grantor died, 
and after the death of the wife, his heirs claim the land. Held, that they are 
entitled to one-half. Wright v. Knapp, 150 N. W. 315 (Mich.). 

The decision takes the ground that the conveyance created a tenancy in 
common. According to very old authority a deed made to one incapable of 
taking and to others that are capable, inures only to the benefit of those capa- 
ble. SHEP. Toucu. 82; Humphrey v. Tayleur, 1 Amb. 136. To the same effect are 
Ball v. Deas, 2 Strob. Eq. (S. C.) 24; McCord v. Bright, 44 Ind. App. 275, 87 N.E. 
654. Therefore, if a man, intending to create a joint tenancy, conveys land to 
himself and others, a joint estate in the whole is created in the others, since he 
cannot convey to himself. Cameron v. Steves, 4 Allen (New Bruns.) 141. See 
21 Harv. L. REv. 57. But see Colson v. Baker, 42 N. Y. Misc. 407, 87 N. Y. 
Supp. 238; Saxon v. Saxon, 46 N. Y. Misc. 202, 93 N. Y. Supp. ror. If the 
intention was to create a tenancy in common, however, the other grantees 
would get the property subject to the grantor’s intended share, which would 
remain in him. Green v. Cannady, 77 S. C. 193, 57 S. E. 832. But there seems 
to be no basis for reaching such a result in the principal case. It is true that 
in spite of the common law’s original bias in favor of joint tenancies, the courts 
from comparatively early times exercised every ingenuity to construe deeds as 
creating estates in common whenever possible. Galbraith v. Galbraith, 3 S. & 
R. (Pa.) 392. Cf. Seitz v. Seitz, 11 App. D. C. 358, 370. This tendency, more- 
over, has been embodied in statutes in many jurisdictions. See N. Y. Consot. 
Laws, REAL Property Law, § 66; How. Micu. Star., § 10666. But the courts 
refuse to violate the express intention of the parties to the contrary. Cover v. 
James, 217 Ill. 309, 75 N. E. 490. And in Michigan the statutory provision 
for construction as a tenancy in common does not apply to a grant to husband 
and wife. How. Micu. Stat., § 10667. It appears to be equally impossible 
to support the case on a mere conjecture that the construction approximates 
more nearly to the grantor’s intent since it wa’ impossible for a tenancy by 
the entireties to be created, and the grantor did not intend to divest himself 
of all the property. 


DowER — INJUNCTION AGAINST WASTE TO Protect INCHOATE RIGHT OF 
Dower. — A deserted wife brought a bill in equity to enjoin the opening and 
operating of oil wells by the defendant on land which he had obtained from 
her husband by a deed in which she did not join. Held, that the relief will not 
be given. Rumsey v. Sullivan, 150 N. Y. Supp. 287 (App. Div.). 

For a discussion of the principles involved in the decision, see NoTEs, p. 615. 


EMINENT DoMAIN — COMPENSATION — TAKING OF PRIVATE WAY FOR 
Pustic STREET. — The owner of a tract of land sold all the lots, with private 
easements in plotted streets, but retained the fee in the streets hitnself. The 
city later condemned the fee in the streets and awarded compensation, which 
the abutters now claim to share on account of their private easements. Held, 
that they are not entitled to the award. In re Hamburger, 150 N. Y. Supp. 
771 (App. Div.). 








632 HARVARD LAW REVIEW 


Where the abutting owners own the fee, they are entitled to substantial 
damages for its taking for street purposes, even though private easements 
already exist in favor of others. City of Buffalo v. Pratt, 131 N. Y. 293, 30 
N. E. 233; In re Ninety-Fourth Street, 22 N. Y. Misc. 32, 49 N. Y. Supp. 600. 
But it is generally held that a grantor who has retained the bare fee in the 
plotted streets can get only nominal damages when it is taken. Matter of the 
City of New York, 196 N. Y. 286, 89 N. E. 829; see Gamble v. Philadelphia, 
162 Pa. St. 413, 29 Atl. 739. Abutting owners with nothing but private ease- 
ments, as in the principal case, are also unable to recover substantial compensa- 
tion in the ordinary case where a public highway is substituted for the plotted 
streets. Clayton v. Gilmer County Court, 58 W. Va. 253, 52 S. E. 103. Matter 
of the City of New York, supra. Usually, the private easement is not even 
destroyed, but continues to exist independently of the public right and will 
revive on the abandonment of the highway. See Ross v. Thompson, 78 Ind. 
90,93. Cf. Holloway v. Southmayd, 139 N. Y. 390, 34 N. E. 1047. And in any 
event, it is difficult to prove damage, for the abutter receives the distinct ad- 
vantage of a public street, whose maintenance devolves upon the city. It is 
conceivable, however, that the private enjoyment may be such that it will be 
impaired by the enlarged public user, and in such cases, the damages in fact 
sustained should be recoverable. See Lowery v. City of Pekin, 186 Ill. 387, 57 
N. E. 1062. 


EVIDENCE — CONFESSIONS — INVOLUNTARY CONFESSION OF ONE CRIME 
INADMISSIBLE AT TRIAL FOR ANOTHER — RES JUDICATA. — The defendant was 
on trial for perjury alleged to have been committed by him in denying the 
c ‘minal act at a former trial for rape. The state offered in evidence a con- 
fession made when under arrest for rape, which was not in writing, or preceded 
by warning, and so failed tocomply with the requirements of the statute. 
Trex. Cope Crim. Proc., § 790. The defendant objected, and also set up his 
acquittal at the former trial. Held, that the confession is inadmissible. Semble, 
that the acquittal was no bar to the prosecution for perjury. Murff v. State, 
172 S. W. 238 (Tex. Cr. App.). 

According to the court’s interpretation of the statute, an involuntary con- 
fession is made inadmissible for all purposes. This conclusion is in harmony 
with the reason of the confession rule and the authorities indicate that the same 
result would be reached even at common law. Thus an involuntary confession 
by the defendant has been held inadmissible to impeach him as a witness at his 
trial for the very crime. Jones v. State, 149 N. W. 327 (Neb.). See 28 Harv. 
L. Rev. 428. At the trial of another person for the same crime, it is true, a prior 
involuntary confession by a witness has been considered competent to impeach 
him. See State v. Mills, 91 N.C. 581. But a confession by the defendant him- 
self of a crime other than that for which he is on trial has been held admissible 
to prove his guilt only on proof that it was voluntary. State v. McDaniel, 39 
Ore. 161, 65 Pac. 520; cf. State v. Jones, 171 Mo. 401,.71 S. W. 680. It would 
seem that the confession in the principal case would likewise be inadmissible, 
although it could not be condemned directly as an involuntary confession of the 
perjury later committed. Whether or not the prior acquittal of the substantive 
crime would conclude the question of perjury, would depend on the precise issue 
at the other trial. In substance, the rules with respect to res judicata are the 
same in criminal as in civil causes. See Coffey v. United States, 116 U. S. 436. 
VAN FLEET, FORMER ADJUDICATION, § 594. Thus an acquittal of another crime 
has been held to bar a subsequent prosecution for perjury where the court 
found that the parties, the point in issue, and the quantum of proof required 
were the same. United States v. Butler, 38 Fed. 498; Cooper v. Commonwealth, 
106 Ky. 909, 51 S. W. 789. In the principal case, therefore, it seems that the 
defendant should be able to stand upon the other acquittal only if the perjury 
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charged was the denial of the criminal act, and collateral questions, such as the 
victim’s age, had not been in issue. To bar the later prosecution for perjury 
involves the danger that an acquittal obtained by perjured denials will absolve 
the defendant from the perjury as well, and this possibility demands a strict 
administration of the rule. 


EVIDENCE — GENERAL PRINCIPLES AND RULES OF EXCLUSION — MATTERS 
LIKELY TO MISLEAD JuRY: PRIVATE RULES TO SHOW STANDARD OF CARE. — 
Ini an action for negligent injury by a street car the plaintiff offered the 
private rules set by the company for its employees as evidence of the proper 
standard of care. Held, that such rules are inadmissible. Virginia Railway & 
Power Co. v. Godsey, 83 S. E. 1072 (Va.). 

The private rules of a company are not admissible, unless possibly in connec- 
tion with similar rules of other companies to show a general practice, except 
as admissions that conduct in violation of such rules is negligent. As ad- 
missions, however, they have but slight force, for ordinarily the rules impose 
on the employees a standard of care higher than that required by law, since 
the company is desirous of avoiding not simply liability but also accidents 
from the negligence of others. Furthermore, the policy against such evidence 
is strong, for the law should encourage the employer to set a high standard. 
To allow the rules to be introduced as admissions of the legal standard of care 
would induce carelessness and would penalize the cautious employer. The 
evidence of subsequent repairs to prove a previous negligent condition pre- 
sents a close analogy. Such evidence is now always excluded. Morse v. Minne- 
apolis & St. L. Ry. Co., 30 Minn. 465, 16 N. W. 358; Columbia & Puget Sound 
R. Co. v. Hawthorne, 144 U. S. 202; Hart v. Lancashire & Yorkshire Ry. Co., 
21L. T.N.s. 261. A few courts, however, have allowed the admission of private 
rules. Lake Shore & M.S. Ry. Co. v. Ward, 135 Ill. 511, 26 N. E. 520; Stevens 
v. Boston Elevated Ry. Co., 184 Mass. 476, 69 N. E. 338; Cincinnati Street Ry. 
Co. v. Altemeier, 60 Oh. St. 10, 53 N. E. 300; Delaware, L.& W. R. Co. v. 
Ashley, 67 Fed. 209. The authority of some of these cases is weakened by the 
unsound reasoning upon which they rest. The Massachusetts court, for ex- 
ample, confuses private rules and municipal ordinances. See 27 Harv. L. REv. 
317. And the Ohio court admits the evidence on the illogical ground that the 
rules are part of the res gesta. The better authorities support the view taken 
in the principal case, which seems much to be preferred. Alabama Great South- 
ern R. Co. v. Clark, 136 Ala. 450, 34 So. 917; Hoffman v. Cedar Rapids & M. 
C. Ry. Co., 157 Ia. 655, 139 N. W. 165; Fonda v. St. Paul City Ry. Co., 71 Minn. 
438, 74 N. W. 166. 


FEDERAL COURTS— JURISDICTION AND POWERS IN GENERAL—AD DAMNUM 
REDUCED TO PREVENT REMOVAL FROM STATE TO FEDERAL Court. — The 
plaintiff was suing in a state court for five thousand dollars, but received no- 
tice that the defendant was about to file a petition for removal to the federal 
court, and reduced his ad damnum by amendment to three thousand dollars 
to prevent the federal court from getting jurisdiction. Held, that the federal 
court has no jurisdiction. Anderson v. Western Union Tel. Co., 218 Fed. 78 
(D. C., E. D., Ark.). 

A situation somewhat analogous to the principal case arises when a party 
changes his domicile for the purpose of getting his case into the federal courts. 
If a new domicile is actually acquired, the motive for the change is immate- 
rial. Williamson v. Osenton, 232 U.S. 619. A real transfer of the property 
in dispute to a citizen of another state will likewise give the diversity of 
citizenship necessary to federal jurisdiction, whatever be the motive. Briggs 
v. French, 2 Sumner (U. S.) 251. But see FepERAL Jupiciat Cope, § 24. 
Similarly the decisions were unanimous to the effect that a remittitur even 
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after judgment would prevent an appeal from a Circuit to the Supreme Court. 
Alabama Gold Life Ins. Co. v. Nichols, 109 U. S. 232; Pacific Postal Tel. Cable 
Co. v. O'Connor, 128 U. S. 394. When, as in the principal case, there is a re- 
duction of the ad damnum clause to prevent removal to the federal court, the 
same underlying principle governs. The reduction, if it takes place after re- 
moval, will, of course, be ineffectual to deprive the federal court of jurisdic- 
tion already acquired. Johnson v. Computing Scale Co., 139 Fed. 339. The 
same is true if the petition and bond for removal have already been filed. 
Chicago, R. I. & P. R. Co. v. Stone, 70 Kan. 708, 79 Pac. 655. But a reduc- 
tion made prior to the filing of the petition for removal is effective to prevent 
the federal court from getting jurisdiction. Western Union Tel. Co. v. Camp- 
bell, 41 Tex. Civ. App. 204, 91 S. W. 312. 


FOREIGN CORPORATIONS — DOMESTIC JURISDICTION — JURISDICTION OF 
Equity TO INTERFERE WITH INTERNAL MANAGEMENT OF FOREIGN CORPORA- 
tion. — A foreign mutual beneficiary society threatened to cancel the plain- 
tiff’s certificate entitling him to membership and insurance. Having served 
process on the local agent, the plaintiff asks an injunction to prevent this ac- 
tion by the corporation. Held, that the relief cannot be granted. Tolbert v. 
Modern Woodmen of America, 145 Pac. 183 (Wash.). 

For a discussion of the jurisdiction of equity over the internal management 
of foreign corporations, see p. 611 of this issue of the REVIEW. 


InyUNCTIONS — ACTS RESTRAINED — PAYMENT OF SALARIES ALLEGED NOT 
TO BE CONSTITUTIONALLY AUTHORIZED. — A state legislature created an in- 
vestigating commission and provided for the payment of the salaries and ex- 
penses of its members. The plaintiff, a taxpayer, alleging that this legislative 
action was unconstitutional, brings suit to enjoin the state auditor and treas- 
urer from making the authorized payments. Held, that he cannot maintain the 
suit. Sutton v. Buie, 66 So. 956 (La.). 

The court, while admitting that these taxpayer’s actions are maintainable 
against municipal officers, properly distinguishes attempts to enjoin state 
officials by reason of the practical inconvenience involved, and avoids the com- 
mon error of denying relief upon jurisdictional grounds, or upon the theory 
that the suit is really brought against the state itself, For a discussion of the 
principles involved, see 28 Harv. L. REV. 3009. 


INTERSTATE AND FOREIGN COMMERCE— WHAT CONSTITUTES FOREIGN 
CoMMERCE — ROUTE OVER HiGH SEAS WITH TERMINI WITHIN ONE STATE. — 
A California corporation operated a line of steamships running from one port 
in California to another port in the same state, part of the voyage being on 
the high seas. The state Railroad Commission undertook to regulate the rates 
charged. Held, that the state commission has this power. Wilmington Trans- 
portation Co. v. Railroad Commission of California, 236 U.S. 151. 

This case, one of first impression in the United States Supreme Court, 
affirms the decision of the state supreme court discussed in 27 Harv. L. REv. 
686. See Wilmington Transportation Co. v. Railroad Commission of California, 
166 Cal. 741, 137 Pac. 1153. The only other adjudication is now overruled. 
Pacific Coast S. S. Co. v. Board of R. Commissioners, 18 Fed. 10. The case does 
not, however, involve a decision that rates for such commerce are exclusively 
within the control of the states. The court reaches its result on the narrower 
ground that the matter is one of purely local concern, and therefore within the 
control of the states, at least until Congress has acted. See Port Richmond, etc. 
Co. v. Board of Chosen Freeholders, 234 U. S. 317. Whether or not such com- 
merce may be brought within federal jurisdiction under the commerce clause 
remains as yet undecided. The carriage of goods from a point on the high 
seas without the United States to a point within, although not strictly com- 
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merce with any foreign nation, has been held within the regulative power of 
Congress. The Abby Dodge, 223 U. S. 166. The same is true of the carriage 
of goods between two points in the same state over a route passing through 
another state. Hanley v. Kansas City Southern Ry. Co., 187 U.S. 617. These 
cases seem to afford strong argument from authority for recognizing a dormant 
federal power in a situation like the one here disclosed. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS— AcT TO REGULATE 
CoMMERCE — ISSUANCE OF PASSES TO EMPLOYEES OF COMMON CARRIERS 
NOT SUBJECT TO THE Act. — Section 1 of the Act to Regulate Commerce, as 
amended June 29, 1906, prohibits the issuance of passes by common carriers 
subject to the Act, but expressly permits “the interchange of passes for the 
officers, agents and employees of common carriers and their families.” This 
section was reénacted in 1910, with an amendment providing that the section 
should ‘not prohibit “the privilege of passes... for... employees. . 
of such telegraph, telephone, and cable lines, and the . . . employees . . . of 
other common carriers subject to the provisions of this act.” The United 
States seeks to enjoin the issuance of passes by the defendant to employees 
of common carriers not subject to the Act. Held, that the relief be denied. 
United States v. Erie R. Co., Sup. Ct. Off., No. 493 (Feb. 23, 1915). 

The section in question had been previously interpreted by the Interstate 
Commerce Commission to mean that the interchange of passes was not per- 
missible except with carriers subject to the Act. Petition of the Frank Par- 
melee Co., 12 I. C. C. 39. And this interpretation had been embodied in the 
Conference Rulings. J. C. C. Conference Rulings, 95 g. In 1910 the section 
was, reénacted without change, except for the addition of the second proviso 
above quoted. 36 U.S. Stat. aT LARGE, 546. Such a reénactment indi- 
cates a certain tacit approval of the Commission’s interpretation and might 
have been expected to influence the Supreme Court to adopt the existing con- 
struction. See New York, N. H. & H.R. Co. v. Interstate Commerce Commis- 
sion, 200 U. S. 361, 401. But the actual, and unopposed, practice of the 
carriers was to the contrary, and accordingly the court was persuaded to adopt 
a construction opposed to the Commission’s ruling. The amendment of 
1910 was taken to sustain the view of the court, in that it limited the inter- 
change merely of telegraph and telephone franks to carriers subject to the 
Act. Furthermore, the only possible justification for the interchange of passes 
even with employees of carriers subject to the Act arises from the financial 
value of harmonious relations with possible feeders, and applies with equal 
cogency in the case of carriers not subject to the Act. The Supreme Court’s 
construction, therefore, leaving aside any question of the possible abuse of 
such a pass system, seems to be completely in harmony with the logic of the 
exemption. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — APPLICATION OF CAR- 
MACK AMENDMENT TO SHIPMENTS BETWEEN Two TERMINI IN SAME STATE 
WHICH Pass THROUGH ANOTHER STATE. — A shipment of goods from one point 
to another in the same state passed em route through another state. The 
shipper now seeks to hold the initial carrier for damages without showing a con- 
tract for through carriage. The Carmack Amendment provides for the lia- 
bility of the initial carrier in shipments “from a point in one state to a point 
in another state.” Held, that the plaintiff cannot recover. Wichita Falls & 
W. Ry. Co. of Texas v. Asher, 171 S. W. 1114 (Tex. Civ. App.). 

The court takes the position that the Carmack Amendment does not apply 
to a shipment of this nature. Such a shipment is undoubtedly interstate, and 
therefore subject to regulation by Congress. Hanley v. Kansas City Southern 
R. Co., 187 U. S. 617. The inquiry then is merely whether Congress has in 
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fact taken control of commerce between points in the same state passing through 
another state. Authority is abundant to the effect that the provisions of the 
Act as to rates apply to such commerce. United States v. Delaware, L. & W. R. 
Co., 152 Fed. 269; Chicago, St. P., M.& O. Ry. Co. v. United States, 162 Fed. 835; 
Milk Producers’ Ass’n v. Delaware,L. & W. R.Co., 7 1. C. C. 92. These cases 
rely on the words of § 1, defining the scope of the Act, “from one State . . . to 
any other State, . . . provided that the provisions of this Act shall not apply 
to transportation . . . wholly within one State.” The language of the Car- 
mack Amendment is as broad and should not be construed to have a less com- 
prehensive scope. The narrow interpretation adopted in the principal case 
defeats the uniformity which Congress presumably sought to secure, and it is 
submitted that it would be much preferable to construe the Amendment 
broadly to cover this as well as other kinds of interstate commerce. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — POWER 
TO INspEcT CORRESPONDENCE OF CARRIERS. — While engaged, in response to 
a resolution of the Senate, in investigating alleged financial and political prac- 
tices of the defendant railroad, the Interstate Commerce Commission requested 
the railroad to give the examiners access to its correspondence files. The de- 
fendant refused. Held, that there was no error in refusing a mandamus to com- 
pel the railroad to give such access. United States v. Louisville & Nashville R. 
Co., Sup. Ct. Off., No. 499 (Feb. 23, 1915). 

As an investigating body the Interstate Commerce Commission has broad 
and not very well-defined powers and duties. Under Section 12 of the Inter- 
state Commerce Act, it may, by compelling attendance of witnesses and pro- 
duction of books and papers, call for such information as it needs to carry out 
the purposes for which it was created. 4 U.S. Comp. Stat. 1913, § 8576. This 
section gives merely a judicial power to call for papers by subpoena, not a 
power to inspect them through examiners; and constitutional doubts have led 
the Supreme Court to hold that the inquisitorial power may be used only in 
aid of the quasi-judicial functions of the Commission. Harriman v. Interstate 
Commerce Commission, 211 U. S. 407. Section 20 of the Act empowers the 
Commission to prescribe the forms of accounting and traffic records, and gives 
its agents access to the “accounts, records and memoranda” of the carriers. 
4 U. S. Comp. Stat. 1913, § 8592 (5). As to records of an accounting nature, 
this section has been given the broadest possible construction. See Interstate 
Commerce Commission v. Goodrich Transit Co., 224 U. S. 194. It seems clear, 
however, that it was intended to apply only to traffic and accounting records, 
and not to correspondence files; it was certainly so understood by the Commis- 
sion, which itself drafted and recommended the provision. See 19th ANNUAL 
Report, I. C. C., pp. 11, 182. There was nothing in the Act, therefore, to 
justify the roving commission sought in the principal case. See also United 
States v. Nashville, C. & St. L. Ry., 217 Fed. 254. 


JomnT-WRONGDOERS — INDEMNITY: PARTIES NOT JN PaRI DELICTO.—A 
colt was injured by a strand of barbed wire which was permitted to trail into the 
highway by reason of the negligence of both the township and the owner of the 
adjacent land. The township, having been compelled to pay a judgment for 
damages to the owner of the colt, brings an action over against the landowner. 
Held, that it may recover. College Township v. Fishburn, 72 Leg. Intell. 34 
(Dist. Ct., Pa.). 

The decision assumes the doctrine not generally accepted elsewhere that a 
mere township is under the same liability as a municipality for negligent main- 
tenance of a highway. On this basis, it permits the township, in accordance 
with the usual rule, to récover over against the person who negligently created 
or continued the dangerous condition which caused the damage for which it 
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had to answer. Washington Gas Light Co. v. District of Columbia, 161 U. S. 
316; Inhabitants of Westfield v. Mayo, 122 Mass. 100; City of Astoria v. Astoria 
& C. R. Co., 67 Ore. 538, 136 Pac. 645; see 4 Ditton, MunicrpaL Corpora- 
TIONS, 5 ed., §§ 1727-1730; BisHop, Non-contract Law, § 535. In situa- 
tions of this character, although the negligent parties may be jointly liable to 
third persons, as between themselves they are not in pari delicto, for one merely 
stands sponsor for the exercise of due care by the other, and the one subject to 
the primary duty incurs the ultimate liability. Gray v. Boston Gaslight Co., 
114 Mass. 149; Oceanic Steam Nav. Co. v. Compania Transailantica Espanola, 
134 N. Y. 461; 31 N. E. 987, 144 N. Y. 663, 39 N. E. 360; Central of Georgia R. 
Co. v. Macon Ry. & Light Co., 140 Ga. 309, 78 S. E. 931. Despite the concur- 
ring breach of duty, the principles of contributory negligence do not apply, 
for the right to indemnity is determined, not by comparing the efficiency of the 
negligence of each in causing the resulting loss, but by ascertaining the duties 
of the wrongdoers inter se. See 21 Harv. L. REv. 233, 242. But cf. Nashua 
Steel and Iron Co. v. Worcester & Nashua R. Co., 62 N. H. 159. The result of 
the principal case is the more easily reached because of the anomalous doctrine 
of the Pennsylvania courts that the parties here, though equally liable to the 
outsider, are not chargeable as joint tortfeasors. Dutton v. Borough of Lans- 
downe, 198 Pa. St. 563, 48 Atl. 494. See Brookville Borough v. Arthurs, 130 
Pa. St. sor, 515, 18 Atl. 1076, 1077; 15 Harv. L. REv. 159. 


LIBEL AND SLANDER — DEFENSES — LIBEL OF BUSINESS CONDUCTED IN 
VIOLATION OF STATUTE. — The plaintiffs were engaged in the milk business, 
under the name of “‘The Lambert Dairy Company,” in violation of a statute 
which made it a misdemeanor to conduct business under an assumed name 
without filing a certificate showing both the fictitious and the actual names of 
the participants. The defendant accused the dairy company of selling adul- 
terated milk. The plaintiffs bring an action of libel for injury to the business. 
Held, that they cannot recover. Williams v. New York Herald Co., 150 N. Y. 
Supp. 838 (App. Div.). 

The statute in the principal case was probably designed to protect creditors 
and would not of itself be a defense ‘or ordinary tortfeasors. Wood v. Erie R. 
Co., 72 N. Y. 196. Hence, if the plaintiffs were suing for injury to their indi- 
vidual reputations, it seems that recovery should be allowed. Long v. Chubb, 
5 C. & P. 55. This would accord with the general doctrine that a plaintiff’s 
illegal conduct, unless a proximate cause, is no bar to his action. Sutton v. 
Wauwatosa, 29 Wis. 21. See 18 Harv. L. REv. 505; 27 Harv. L. REv. 317, 
338. Even where the action is for damage to the plaintiffs in their business, as 
in the principal case, their illegality would not be a good defense by way of 
justification. Rutherford v. Paddock, 180 Mass. 289, 62 N. E. 381. But the 
breach of the statute does go to the merits of their right to maintain an action. 
For it seems impracticable to differentiate between an interference with the 
profits of an illegal business, and with the profits of an otherwise legal business 
carried on under an unlawful name. The profits, then, being those of an illegal 
undertaking, the plaintiffs cannot complain that they have been diminished. 
The cases which deny recovery to an unlicensed physician when his profes- 
sional reputation is libelled seem closely analogous. Hargan v. Purdy, 93 Ky. 
424, 20 S. W. 432; see Collins v. Carnegie, 1 A. & E. 695; Marsh v. Davison, 
9 Paige (N. Y.) 580. It is possible that recovery might also be denied on the 
ground that, towards a business illegally conducted, there exists no duty with 
regard to the use of words. See Johnson v. Irasburgh, 47 Vt. 28; 27 Harv. L. 


REV. 317, 339. 


Lire Estates — RECOVERY BY LIFE TENANT FOR INJURY TO THE INHERIT- 
ANCE: RELATION TO LIABILITY FOR PERMISSIVE WaSTE. — The plaintiff, a 
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tenant for life of land, with remainder to another in fee, sues a stranger for 
injury to the property caused by the stranger’s negligence in allowing the fire 
to spread. Held, that he may recover for the injury both to his interest and 
to that of the remainderman. Rogers v. Atlantic, Gulf & Pacific Co., 213 N. Y. 
246, 107 N. E. 661. 

The principal case definitely discards the doctrine of the older cases, which 
based the life tenant’s right to recover for injury to the remainder on the 
hypothesis that the stranger’s negligence rendered the life tenant liable for 
waste. See Austin v. Hudson R. R. Co., 25 N. Y. 334, 344. Some cases even 
required actual payment to the remainderman before permitting the particular 
tenant to recover in full. Wood v. Griffin, 46 N. H. 230, 239. Under the old 
law, this line of reasoning was possible, for a life tenant was punishable for 
waste committed by a stranger. Anonymous, Fitz. ABR., WASTE, pl. 30. See 
St. or GLOUCESTER, 6 Epw. I., c. 5. Under modern English law, however, a 
tenant for life is not liable for permissive waste. In re Cartwright, 41 Ch. D. 
532. The same result has been reached in this country as to accidental fires. 
Sampson v. Grogan, 21 R. I. 174, 42 Atl. 712. See 13 Harv. L. Rev. 151. And 
the principal case, in line with the modern tendency, decides that negligent injury 
by a stranger does not make the life tenant liable for waste. But it neverthe- 
less permits him to recover full damages, by analogy to the rule which allows 
a bailee to recover against a wrongdoer, even when not liable to the bailor. 
See The Winkfield, [1902] P. 42. The analogy is not perfect, for life tenant and 
remainderman have such distinct estates that each would be expected to re- 
cover simply for the injury to his own interest. Zimmerman v. Shreeve, 59 Md. 
357; of. McIntire v. Westmoreland Coal Co., 118 Pa. St. 108. Cf. Rockwood v. 
Robinson, 159 Mass. 406, 34 N.E. 521. Inthe ordinary case, moreover, it involves 
no assertion of the jus tertii for the wrongdoer to set up that the tenant has only 
a life estate and should be limited accordingly in his recovery. Jilinois, etc. 
Coal Co. v. Cobb, 94 Ill. 55. Procedural convenience, however, affords ample 
justification for the result of the principal case. It permits the whole contro- 
versy to be settled in one action, and at the same time adequately protects the 
remainderman by imposing a trust in his favor on what the tenant recovers 
in excess of his own interest. 


MASTER AND SERVANT — EMERGENCY Duty To SumMMON MEDICAL AssIst- 
ANCE TO INJURED EmPLoyEE. — Plaintiff’s intestate, an employee in defend- 
ant’s stone quarry, was run over by a car which severely crushed and lacerated 
his leg. The accident occurred without defendant’s fault. By reason of the 
negligent delay of defendant’s superintendent in summoning a physician, the 
employee bled to death. His administrator sues the defendant company. - 
Held, that he may recover. Hunicke v. Meramec Quarry Co., 172 S. W. 43 
(Mo.). 

For a discussion of this case, see NOTES, p. 607. 


NEGLIGENCE — DEFENSES — INJURY SUSTAINED IN SAVING LIFE En- 
DANGERED BY ANOTHER’S NEGLIGENCE. — The engineer’s negligent handling 
of a train threatened collision with a caboose in which there were several per- 
sons. To avoid this, a brakeman stepped in front of the moving train and 
attempted to apply the emergency air brake. Held, that he may recover 
from the railroad for the injuries sustained. Haigh v. Grand Trunk Pacific 
Ry. Co., 30 West. L. R. 173 (Alberta). 

The plaintiff, noticing a train approaching, tried to remove a small push 
car which he had wrongfully placed upon defendant’s tracks, but was injured 
by reason of negligence on the part of the engineer after discovery of the plain- 
tiff’s danger. Held, that the plaintiff may recover. Great Northern Ry. Co. 
v. Harman, 217 Fed. 959 (C. C. A., oth Circ.). 
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Where the plaintiff voluntarily risks his own life in order to save the lives 
of others imperiled by the wrongful conduct of the defendant, his right of 
action rests upon the ground that such intervention is foreseeable. Conse- 
quently the courts recognize a duty running to the plaintiff to avoid causing 
such peril to the lives of others as to invite humane rescuers to risk their own 
safety. Eckert v. Long Island R. Co., 43 N. Y. 502; Dixon v. New York, N. H. 
& H. Ry. Co., 207 Mass. 126,.92 N. E. 1030. See 24 Harv. L. REv. 407. It 
is generally said, furthermore, that the rescuer’s conduct does not necessarily 
involve contributory negligence and that he will be denied recovery only if he 
acted so rashly or recklessly that a jury would deem him unreasonable in tak- 
ing the risk. Eckert v. Long Island R. Co., supra; Pennsylvania Co. v. Langen- 
dorff, 48 Oh. St. 316, 28 N. E. 172. Contra, Anderson v. Northern Ry., 25 U. 
C.C. P. 301. Cf. Blair v. Grand Rapids L. & D. R. Co., 60 Mich. 124, 26 N. 
W. 855. In the second principal case, the court relied in part upon the doc- 
trine of “last clear chance.” This seems erroneous, in view of the rescuer’s 
ability to step back from the tracks at a time when the defendant is no longer 
able to avoid the accident. See 27 Harv. L. REv. 757. In both cases there 
may be some question upon the facts whether the plaintiff was trying to save 
life and not merely attempting to avoid the destruction of property. See 
Condiff v. Kansas City, etc. R. Co., 45 Kan. 256, 25 Pac. 562. See 24 Harv. 
L. Rev. 406. But on this point the cases show a tendency to allow recovery 
wherever the plaintiff’s conduct can reasonably be explained as an effort to 
prevent loss of human life. 


ParoL EvIDENCE — SUBSTANTIVE LAW EXPRESSED IN TERMS OF EVIDENCE 
— ConTRACTS: ADDITION OF A TERM IMPLIED By Custom. — The plaintiff by 
a written contract licensed the defendant to perform a certain play in the 
United States and Canada, and brought suit for the royalties accruing under the 
contract. The defendant offered parol evidence to show a custom in the theatri- 
cal business that such licenses were in fact understood to be exclusive. Held, 
that the evidence was properly excluded. Hart v. Cort, 151 N. Y. Supp. 4 
(App. Div.). 

It is a well-established principle that parties to a contract on a subject matter 
concerning which known usages prevail, are deemed to have incorporated such 
usages by implication into their agreement, if nothing is said to the contrary. 
Brewn v. Byrne, 3 E. & B. 703; Newhall v. Appleton, 114 N. Y. 140, 21 N. E. 
105; Atkinson v. Truesdell, 127 N. Y. 230, 27 N. E. 844. But in determining 
what was the understanding of the parties the court is limited by the rule that 
whatever by the terms of the writing the parties have either expressly or im- 
pliedly excluded, cannot be considered a part of the contract, and it requires 
no rule of evidence to render such matter incompetent. This should be, it is 
submitted, the criterion in determining the admissibility of custom and usage. 
See Webb v. Plummer, 2 B. & Ald. 746, 750; 4 WIGMORE, EVIDENCE, § 2430. 
Therefore in the principal case, since it does not appear that the writing pur- 
ported to dispose of the question raised by the evidence offered, it would seem 
that the custom should be admissible to enable the court to interpret the mean- 
ing of the contract. Upon the whole subject the authorities are somewhat con- 
fused, but better reason and the weight of authority seem to support the view 
of the dissenting judges. See 6 Harv. L. REV. 325, 418. 


RULE AGAINST PERPETUITIES — GENERAL AND PARTICULAR INTENT IN 
CONNECTION WITH RULE. — The testator left family portraits to “the eldest 
of my sons who may be living at the decease of my wife and myself in trust to 
preserve and to be transferred at his death to my next eldest son then alive — 
and so on — through all my sons; and then to the eldest grandson then alive 
and at his death to the next eldest and so on through all the grandsons.” The 











640 HARVARD LAW REVIEW 


plaintiff was alive at the testator’s death and was the oldest grandson alive at 
the death of the first grandson to take. Held, that the plaintiff is entitled to 
the portraits. Wentworth v. Wentworth, 92 Atl. 733 (N. H.). 

The court seems right in treating the plaintiff’s interest as contingent. The 
gift is not one of a succession of life estates to named descendants, but rather a 
bequest to him who shall fulfill a certain description at a given moment, and 
until that moment arrives the person is unascertainable. At common law, 
therefore, limitations to grandsons other than the first one to take would be 
too remote, since the estates would not necessarily vest within the period of 
lives in being and twenty-one years. The court admits this, but says that the 
New Hampshire rule is to carry out the testator’s intent as far as possible and 
hold the gifts good for the lives in being at the testator’s death and twenty-one 
years thereafter. In an earlier case the same court changed a contingent gift 
to unborn grandchildren at forty into a gift to them at twenty-one and thus 
sustained the devise. Edgerly v. Barker, 66 N. H. 434, 31 Atl. goo. Professor 
Gray’s criticism of that case makes further censure unnecessary. See 9 Harv. 
L. Rev. 242; Gray, Rute AGAINST PERPETUITIES, §§ 857-893. The principal 
case seems to adopt a still more pernicious rule, for while the interest might not 
have vested until after the prescribed period, the court holds it not too remote 
simply because it did in fact vest within a proper time. 


TAXATION — COLLECTION AND ENFORCEMENT — EQUITY JURISDICTION. — 
The plaintiff, an unpaid holder of bonds of the defendant county, obtained 
judgment but not satisfaction in a United States District Court. A number 
of writs of mandamus issued commanding the proper county officers to raise a 
tax. These officials, however, either evaded service, or “wilfully and defiantly 
refused to obey,” with the result that “the plaintiff is utterly remediless at 
law by mandamus or otherwise.” The plaintiff thereupon asked that a com- 
missioner, or receiver, or other officer, be appointed in equity to levy, collect, 
and pay over the tax. Missouri statutes in force at the time of the bond issue 
provided that in addition to regular taxes “no other tax for any purpose shall 
be assessed, levied, or collected” except by order of the circuit court of the 
county according to a prescribed procedure. Mo. R.S., 19009, §§ 11416-7. Held, 
that the relief asked will not be given. Yost v. Dallas County, 35 Sup. Ct. 235. 

A discussion of the jurisdiction of the courts to compel the exercise of the 
taxing power will be found in this issue of the REVIEW, p. 617. 


TELEGRAPH AND TELEPHONE COMPANIES — LIABILITY TO ADDRESSEE — 
DISCLOSURE OF MESSAGE: ILLEGAL TRANSACTIONS OF ADDRESSEE AS DE- 
FENSE. — Two telegrams containing no imputation of immorality on their 
face were shown by the telegraph company’s agent to friends of the addressee. 
One of the messages was also delivered unsealed to his mother, who read it. 
As a result of these disclosures it became known that the sender was a prosti- 
tute and that the addressee was her paramour. His consequent disrepute re- 
sulted in the loss of his position and other serious damages. He now sues the 
telegraph company. Held, that since the action is based on the addressee’s own 
immoral transactions, it will be dismissed. Western Union Tel. Co. v. McLurin, 
66 So. 789 (Miss.). 

The addressee of a telegram has a right of action against the telegraph com- 
pany for negligence in regard to the transmission of the message. Western 
Union Tel. Co. v. Allen, 66 Miss. 549, 6 So. 461; Herron v. Western Union Tel. 
Co., 90 Ia. 129, 57 N. W. 696; Contra, Playford v. United Kingdom Electric Tel. 
Co., L. R. 4 Q. B. 706. An addressee may also recover damages for the disclos- 
ure of the message. Cock v. Western Union Tel. Co., 84 Miss. 380, 36 So. 3092. 
See Barnes v. Postal Telegraph-Cable Co., 61 N. C.150,154. In either case his 
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claim is properly in tort for the breach of the duty which a telegraph company, 
as a public servant, owes to its patrons. Hellams v. Western Union Tel. Co., 
70 S. C. 83, 49 S. E. 12; Western Union Tel. Co. v. Dubois, 128 Ill. 248, 21 N. E. 
4. Accordingly, his concurring illegality, on ordinary principles of the law of 
torts, will be no bar to his recovery, unless it contributed as a proximate cause 
to the injury. Newcomb v. Boston Protective Department, 146 Mass. 596, 16 
N. E. 555; Gross v. Miller, 93 Ia. 72, 61 N. W. 385. But if the only right inter- 
fered with is the right to security in some illegal transaction, the plaintiff will 
be denied recovery. Stockdale v. Onwhyn, 5 B. & C. 173; Fivaz v. Nicholls, 
2C. B. sor. Again, the plaintiff will not be allowed to recover for the viola- 
tion by the defendant of the duties of a relationship, if those duties exist only in 
connection with an illicit undertaking. Turner v. North Carolina Ry. Co., 63 
N.C. 522; Levy v. Kansas City, 168 Fed. 524. But cf. Western Union Tel. Co. 
v. Ferguson, 57 Ind. 495. Analogously, since in the principal case the duty of 
secrecy owed by the telegraph company to the plaintiff as addressee of the 
telegram was violated only in regard to the plaintifi’s illegal transactions, he 
is rightly denied recovery. In so far as the message was false, his redress is in 
libel; in so far as it was true, no recovery should be granted. This conclusion 
is supported by the fact that had the defendant contracted not to disclose the 
plaintiff’s immoral transactions, the contract could not’ have been enforced. 
Hatch v. Mutual Life Ins. Co., 120 Mass. 550. See also Aycock v. Braun, 66 
Tex. 201, 18 S. W. 500. 


VENDOR AND PURCHASER — REMEDIES OF VENDOR — RIGHT TO SUE FOR 
DEFICIENCY AFTER STRICT FORECLOSURE. — The purchaser in a contract for 
the sale of land paid only a part of the first instalment, and failed entirely to 
pay the second. The vendor then commenced this action for the overdue in- 
stalments, but while it was pending obtained a final decree of strict foreclosure. 
Held, that he cannot recover. Waite v. Stanley, 92 Atl. 633 (Vt.). 

A vendor who retains the legal title as security usually enforces his rights 
through foreclosure by sale. Aycock Bros. Lumber Co. v. First National Bank 
of Dothan, 54 Fla. 604, 45 So. 501; Walker v. Casgrain, 101 Mich. 604, 60 N. W. 
291. If the proceeds of the sale are less than the amount of the debt the vendor 
will then be entitled to recover the difference either by deficiency judgment or 
in a separate action. Blumberg v. Birch, 99 Cal. 416, 34 Pac. 102. See Fayeite 
Land Co. v. Louisville & Nashville R. Co., 93 Va. 274, 283, 24 S. E. 1016, 1017. 
Strict foreclosure, since it usually involves hardship to the vendee, should only 
be granted under exceptional circumstances. Harrington v. Birdsall, 38 Neb. 
176, 56 N. W. 961; Flanagan Estate v. Great Central Land Co., 45 Ore. 335, 77 
Pac. 485. In view of the small part of the purchase price actually paid in the 
principal case, the decree of strict foreclosure was probably proper. But it 
seems impossible to sustain this additional action for unpaid instalments. 
It is true that some jurisdictions hold that strict foreclosure of a mortgage 
operates as a discharge of the debt only to the extent of the mortgaged prop- 
erty. See Edgerton v. Young, 43 Ill. 464, 470; Hunt v. Stiles, 10 N. H. 466, 469; 
Jones, Mortcaces, 6 ed., § 1567. But even this theory would not permit the 
vendor to recover more than the deficiency remaining unsatisfied after the 
return of the property. The analogy, furthermore, is misleading. Recovery in 
the mortgage cases may be justified on the ground that the land is merely 
security, and that it should no more satisfy a debt of greater amount under 
strict foreclosure than under foreclosure by sale. But a vendor who obtains 
a strict foreclosure has ended the contract and should be unable thereafter to 
recover against the purchaser. In a few jurisdictions strict foreclosure alone 
is open to the vendor who has retained the legal title as security. Todd v. 
Simonton, 1 Colo. 54; Button v. Schroyer, 5 Wis. 598. But even in such juris- 
dictions recovery of the deficiency should not be allowed, for any resulting 
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hardship to the-vendor arises from the initial mistake of refusing a foreclosure 
by sale. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — EFFECT ON PRIv- 
ILEGE OF AN UNACCEPTED Parpon. — A witness before the federal grand 
jury refused to answer certain questions upon the ground that it would tend 
to incriminate him. He was handed a pardon from the President of the United 
States granting full and unconditional pardon for all offences which he had or 
might have committed in connection with any matter to which he might tes- 
tify. He refused to accept the pardon or answer the questions. He was then 
adjudged guilty of contempt. Held, that this judgment be reversed. Burdick 
v. United States, 236 U.S. 79, 35 Sup. Ct. 267. 

For a discussion of the effect of an unaccepted pardon upon the privilege 
against self-incrimination, see NOTES, p. 609. 
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Tue Anti-Trust ACT AND THE SUPREME Court. By William H. Taft. New 
York: Harper and Brothers. 1914. pp. 133. 


The law of restraint of trade and monopoly is founded on public policy. 
The rules of public policy vary of necessity according to conditions prevailing 
in different countries and in different periods. The English courts, while de- 
claring that all restraints upon trade are illegal unless reasonable, yet have 
sanctioned a large measure of freedom of contract between buyer and seller. 
A liberal test of reasonableness was therefore adopted, and whether by reason 
of the general acceptance of this policy or of different economic conditions, 
the higher English courts have not until very recently passed upon the validity 
of the modern combination to regulate prices, and have not yet declared any 
such illegal. In contrast with the comparatively simple rules of the English 
common law to determine the legality of the covenant of the seller of a busi- 
ness or of a partner or employee not to reéngage in business and the simple 
undoing of such contracts by the refusal of the courts to enforce them, are the 
decisions of our state and federal courts holding that combinations which have 
acquired power to regulate prices, restrict output and divide territory, or other- 
wise unduly restrict competition, are illegal; and under power, usually aided 
by statute, to grant affirmative relief, ordering their dissolution and the re- 
storation of competitive conditions. The American courts, while starting with 
the rules of the English common law, have developed a body of law of distinctly 
American origin based upon a public policy of furthering competition, in which 
the decisions of the Supreme Court of the United States recognizing, as it were, 
a national policy, have become of great, if not controlling, importance. 

It is this body of law, involved in conflicting economic theories, opposing 
views of public policy and grave issues of constitutional power, yet so vitally 
affecting the people of the nation, to which the author addresses this book. As 
its title indicates, Mr. Taft’s book is an exposition of the decisions of the Su- 
preme Court interpreting the Sherman Anti-Trust Law. It is a series of legal 
essays, beginning with a brief but intelligible outline of the common law be- 
ginnings and the constitutional background of the statute, and explaining the 
effect of each of the major decisions and justifying the principles ultimately 
established by the court. To a lawyer desiring to ascertain the present status 
of the law, after a period of rulings by divided courts and some undoubted 
changes of view, it is a presentation of breadth and candor and accuracy. The 
author’s choice of a publisher indicates that the book is also intended for the 
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general reader. It reveals in an enlightening and authoritative manner what 
the Sherman Act and the courts have accomplished in formulating the law 
and in practical results. Seldom has public opinion been so universally con- 
cerned in the progress of the law as in the legal regulation of the trusts, and 
the writing of this book at the present time is a distinct public service. 

In the period closed by the Standard Oil (221 U.S. 1) and the Tobacco Trust 
(221 U. S. 106) Cases, two principal questions stand out: one, an issue of con- 
stitutional power raised by the application of the statute to a combination of 
manufacturing companies selling their product in interstate commerce; the 
other, a problem of interpretation, whether the Sherman Act prohibits all con- 
tracts or combinations in restraint of interstate commerce, including those 
or some of those held reasonable and legal at common law. 

The first question arose in the much-discussed Knight Case (155 U. S. 1). 
That case was where a holding company had acquired the stock of manufactur- 
ing corporations owning plants in different states and producing practically 
the entire output of refined sugar in the United States. It was decided that 
such a combination, while amounting to a monopoly of manufacture, did not 
show a monopoly of interstate commerce. This decision was reached although 
it was freely conceded that in the regular course of business the’ product; did 
enter interstate commerce and could only be disposed of therein. Mr. Taft 
analyses the Knight Case and considers the effect of the subsequent decisions. 
He concludes that the dissenting opinion of Mr. Justice Harlan represents 
more accurately‘the present view of the court (p. 58) and suggests that if the 
Sugar Trust Case were again brought before it, a different result would be 
reached (p. 83). The author finds the error in the court’s refusal to infer that 
the necessary effect of the union of the refineries was to monopolize interstate 
commerce (p. 83). The soundness of these criticisms will be conceded and is 
established by subsequent rulings culminating in the Standard Oil decisions, in 
which elaborate arguments founded upon the Knight Case were declared fore- 
closed by prior decisions (221 U. S. 68). It is further submitted that the 
drawing of such inference was really prevented by the constitutional view 
which the court took of the case. The majority opinion is based upon two 
propositions: one, the distinction made between manufacture and commerce, 
and the assertion that the combination operated on the former only; the other, 
that the regulation of manufacture and the acquisition and ownership of prop- 
erties used for manufacture within the state was a matter within the reserved 
powers of the states, and consequently affected interstate commerce not directly 
but only incidentally, and therefore did not fall within the scope of the federal 
commerce clause. 

Support for the first position was drawn from the analogy of decisions con- 
cerning the power of the state to prohibit manufacture or tax certain articles 
before they entered interstate commerce. From these the court reasoned that 
the mere intent of the manufacturer to export products, which intent might be 
changed, did not make them subjects of interstate commerce. This reason- 
ing, while true enough in the abstract and of manufacture in ordinary instances, 
was inapplicable to the situation in the Knight Case. There the greater por- 
tion of the output could not be marketed except through the channels of inter- 
state commerce. There was a continuous current of commerce between the 
refineries and the markets in other states. Control of the refineries gave control 
of the markets and the exact point at which the products entered interstate 
commerce would seem unimportant. "The opinion in truth treated manufacture 
and commerce as abstractions, rather than from the practical standpoint 
adopted in later decisions under the Sherman Act. The second proposition 
was rejected in the Northern Securities (193 U. S. 327) and Standard Oil 
(221 U. S. 78) Cases. The Knight Case regarded the ownership by a holding 
company of stocks of corporations owning plants within the states as a matter 
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reserved for regulation by the states and constitutionally protected from 
federal interference, and therefore held proof of other restraint upon interstate 
commerce than resulted therefrom to be necessary. The later cases decide that 
the holding company, when used as a method of restraining interstate com- 
merce, is not so protected; and as its existence confers power to restrain, dis- 
solution may be ordered to prevent continued violations of the act. 

Discussing the question whether the statute embraces contracts legal at 
common law, Mr. Taft defends the construction adopted in the Standard Oil 
Case. Following the classification made in his noteworthy opinion in the 
Addyston Pipe Case (85 Fed. 271), he enumerates the restraints held reasonable 
at common law and points out that the opinion in the Joint Traffic Associa- 
tion Case (171 U. S. 505) expressly excluded all these from the operation of 
the statute (p. 63). The combinations involved in the Joint Traffic Association 
and Northern Securities cases, he asserts, would have been held unreasonable 
at common law (pp. 68, 76). This statement, we suggest, is to be read as 
meaning the common law adopted in this country. When the Sherman Act 
was passed, there was a considerable body of law against the legality of com- 
binations to regulate prices or restrain competition, developed by state courts 
in the Standard Oil, Sugar Trust, Whiskey Trust. and kindred litigation. 

The same test of reasonableness has not, however, been accepted in England. 
As early as Hare v. London & Northwestern Ry. Co. (2 Johns. & Hen. 80, 103), 
an agreement between competing railway companies to divide traffic was up- 
held, because “‘it is a mistaken notion, that the public is benefited by pitting 
two railway companies against each other until one is ruined.” Urmston v. 
Whitelegg (63 L. T. N.S. 455), cited by the author in his opinion in the Addys- 
ton Pipe Case as holding illegal an agreement of dealers to maintain prices, was 
affirmed in the Court of Appeals on the ground that the agreement was un- 
reasonable as to both time and area (55 J. P. 453); and was explained and a 
contract to keep up prices upheld in Cade v. Daly (1910, 1 Ir. R. 306). The 
Hare Case received little attention, and it was not until after the Standard Oil 
decision that the law was definitely declared in England. In the case of A?- 
torney General v. Adelaide Steamship Co. (1913, A. C. 781), the House of Lords 
held a very complete system of contracts between owners of coal mines and car- 
riers who sold the coal, restricting and apportioning the output and fixing 
prices, not “‘to the detriment of the public” within the meaning of the Austra- 
lian statute. An arrangement of manufacturers of salt involving these elements, 
and in addition, a system of restrictive contracts, was held valid at com- 
mon law and enforceable as between the parties, in the absence of proof that 
the prices fixed were unreasonable, in Northwestern Salt Co. v. Electrolytic Salt 
Co. (1914, A. C. 461). These two decisions seem to settle the rule in England 
that contracts or the possession of power to regulate prices or restrain competi- 
tion among the parties, though accompanied by division of territory and re- 
striction of output, are not per se unlawful; but that to show illegal restraint 
of trade there must be proof that (1) trade has been actually restrained, and 
(2) unreasonable prices have resulted. H. F. S. 





LEADING CASES IN CANADIAN CONSTITUTIONAL Law. By A. H. F. Lefroy, 
K.C. Toronto: The Carswell Company. 1914. pp. xxi, 112. 


Here are presented abstracts of thirty-one cases dealing with the British 
North America Act, 1867. Almost all were decided in the Judicial Committee 
of the Privy Council. Extracts from the opinions are given when necessary. 
Yet the greater part of almost every abstract is in the words of the author; 
and the author has included with his abstract of each case such comments as 
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will aid the student to understand the case, and place it in its proper relation 
to the whole subject. 

As the British North America Act is a statute act of the British Parliament, 
a body in which Canada does not have representation, and as it is amendable 
like any other British statute, it resembles an Act of Congress as to a territory, 
rather than a constitution in the sense in which that word is used in the United 
States. There is, however, an important resemblance to a constitution, for 
the instrument deals with government and specifies the legislative powers of 
the Dominion and of the constituent Provinces. 

The cases of greatest interest are probably those indicating that the British 
Parliament still retains legislative power in Canada (p. 8), that a Provincial 
legislature may delegate power to make local regulations for the government 
of taverns (p. 10), that warehouse receipts taken by a bank are within the ex- 
clusive jurisdiction of the Dominion Parliament as distinguished from Pro- 
vincial legislatures, because coming within a class specified in the British 
North America Act, sec. 91, par. 15, as “banking, incorporation of banks, and 
the issue of paper money” (p. 14), that the silence of the Dominion Parlia- 
ment as to matters which the Act places within its exclusive jurisdiction does 
not enlarge the legislative powers of the Provinces (p. 20), that the exclusive 
legislative powers of the Dominion Parliament need not be exercised as to 
the whole geographical extent of the Dominion (p. 26), that the Dominion 
Parliament may enlarge the powers of the Provincial courts by imposing upon 
them a jurisdiction as to matters not within the authority of the Provincial 
legislatures (p. 27), that a part of a statute may be valid although the re- 
mainder is wtra vires (p. 37), that the Dominion’s exclusive power as to the 
regulation of trade and commerce, given in sec. 91, par. 2, does not prevent a 
Provincial Parliament from legislating as to local, sanitary and police matters, 
and, more specifically, as to fire insurance (pp. 40, 53), that a company in- 
corporated by the Dominion for purposes within the Dominion’s exclusive 
powers cannot be regulated by a Provincial legislature as to matters expressly 
authorized by the company’s charter (p. 49) and that the definition of the 
phrase “direct taxation” is a legal problem and not necessarily to be solved 
in harmony with the views of economists (p. 62). 

An appendix contains the essential parts of the British North America 
Act; by presenting in brief form both the Act and the chief decisions, the book 
achieves well its purpose of giving to a student a rapid and vivid view. 

E. W. 





GERMAN LEGISLATION FOR THE OCCUPIED TERRITORIES OF BELcrum. Official 
Texts, edited by Charles Henry Huberich and Alexander Nicol-Speyer. 
The Hague: Martinus Nijihoff. 1915. pp. viii, 108. 


On August 26, 1914, the German government vested in a Governor-General 
the legislative power over the occupied territories of Belgium. The laws and 
ordinances promulgated by the Governor-General are presented in this small 
volume. They bear dates from September 2, to December 20; but, unless 
otherwise specified, they took effect from the time of promulgation in the 
official publication entitled Gesetz- und Verordnungsblatt fiir die okkupierten 
Gebiete Belgiens,” namely, from September 5, to December 26. The original 
text is German; but there are official translations into French and Flemish, 
and the three versions as given in the Gesetz- und Verordnungsblatt are pre- 
sented in this volume without comment. There is a short introduction, con- 
taining, among other things, such provisions of the Hague Convention of 1907 
on the Laws and Customs of War on Land as deal with authority in occupied 
territory (Hague Convention, 1907, No. 4, Arts. 42, 43, 45, 46, 48, 49, 51, 53). 
First comes a proclamation in which the most interesting passages are: 
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“Every hostile act of the inhabitants against the German military forces and 
every attempt to disturb their communication with Germany or to embarrass 
or destroy railroads or telegraph or telephone service will be punished very 
severely. Any resistance or revolt against German administration will be 
repressed without pardon. It is the hard necessity of war that punishment for 
hostile acts strikes both the guilty and the innocent. Thus on all reasonable 
citizens the duty is the more clearly imposed of repressing the turbulent in 
order to keep them from any attack on public order.” An ordinance dated 
October 3, makes German coin and paper money a legal tender. One of 
September 30, prohibits exporting horses and food. One of October 26, 
provides that enumerated articles, useful for military purposes, must not be 
exported without permission, and may be seized by the Government, payment 
being made at prices fixed by a commission appointed by the war department 
in Berlin. One dated November 3, forbids making remittances to Great 
Britain or France. One dated November 12, provides for the continuance of 
the taxes for the support of local administration. One dated December 22, 
revokes the power of La Banque Nationale de Belgique to issue bank notes, 
reciting that this bank had transferred a great part of its assets to London, 
but continues the legal quality of the bank’s notes “legally issued.” 

Indeed, almost all enactments are obviously connected with war. 

One, however, is of a wholly different character. It is dated December 15, 
and it puts into force from January 1, 1915, with minute detail, a Belgium law 
of May 26, not then promulgated by the Belgian government, amending in 
minute details the law as to work by women and children, especially in mines, 
factories, dangerous occupations, etc. 

In short, as was to be expected, the legislation by the Germans in the period 
covered by this volume, though dealing with both military and civil interests, 
makes no attempt to change the great body of Belgian law, and deals almost 
exclusively with emergencies. E. W. 
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